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FOREWORD 





This report summarizes the results of a field study of the business 
of the United States courts by a staff member of this committee, 

On the basis of information contained in the report, it seems clear 
that substantial savings can be effected through the employment of 
better administrative direction and procedures throughout the whole 
judicial system. As an example, the report shows that in the fiscal 
year 1958 over $1 million of an appropriation of approximately 
$3,128,000 for petit jurors was paid prospective jurors on days when 
they were called but neither served nor were challenged, and that 
some district courts regularly called a great many more jurors than 
were ever needed. 

Obviously, an even more important result of such improved admin- 
istration would be a more effective system of justice. 

I believe that this report contains valuable information for the 
Judiciary Committees of the Congress and the Judiciary itself, as well 
as for the Appropriations Committees, and it is recommended for their 
attention. 

Cart Haypen, Chairman. 
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LETTER OF SUBMITTAL 


Unirep Srates SENATE, 
COMMITTEE ON APPROPRIATIONS, 
April 28, 1959. 

Hon. Cart Haypen, 
United States Senate, Washington, D.C. 

Dear Mr. CHarrRMAN: Pursuant to your authorization, I am sub- 
mitting herewith a report summarizing the results of my recent field 
study of the operations of the United States courts. 


Respectfully submitted. 
Paut J. Corrsr, Staff Member. 
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FIELD STUDY OF THE OPERATIONS OF UNITED STATES 
COURTS 


l. INTRODUCTION 


This report summarizes the results of a field study of the operations 
of the United States courts. The objectives of the study were to obtain 
firsthand information, by actual review, of the manner in which appro- 
priated funds are being spent and of the conditions existing in the 
respective courts, including the efficiency with which the Federal 
courts are being operated, the facts with respect to congested calen- 
dars, and the manner in which the judiciary is keeping its own house 
in order, as well as information and views regarding possible improve- 
ments. 

There were early indications in the study of a grave lack of admin- 
istrative direction in the operation of the business of the United States 
courts, with resultant serious and, in some cases, shocking conditions of 
delay and neglect of cases on court dockets. For this reason, the study 
was confined primarily to the operations of the United States district 
courts and to the functioning of the administrative organization within 
the judiciary to supervise court business under presently existing laws. 

It hardly needs to be stated that under our system of government, 
the judicial branch, in a very real sense, is as important as the execu- 
tive and legislative branches. In fact, it is the keystone in our consti- 
tutional form of government. The fiscal year 1959 appropriation of 
$47,813,650 for salaries and expenses of the Federal judiciary was only 
about one-sixteenth of 1 percent of the total Federal budget, but the 
importance of the judiciary cannot be measured in terms of money. 
It is the effectiveness of our system of justice which is the measure of 
its worth. Inefficiency and poor administration in the operation of 
the courts not only result in a waste of appropriated funds, but, far 
more important, have a most adverse effect upon the rights and inter- 
ests of the public. Litigants who are denied a timely day in court, 
whether it results from inefficiency and poor administration or from 
any other cause, not only have their rights compromised but may 
suffer irreparable financial loss. Although calendar congestion and 
delay appear to be chronic ailments of many courts, and such condi- 
tions are by no means unique to the Federal courts, growing concern 
has been voiced by the public, the press, bar associations, government 
officials, and even by judges themselves, as to such delays and con- 
gestion, and demands have been made that something be done about 
it. 

The study was initiated September 15, 1958, by attending the 
Judicial Conference of the United States. In addition to examining 
budget hearings and the reports of the Administrative Office of the 
United States Courts for recent years, the operations of the Admin- 
istrative Office were examined and 23 United States district courts and 
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6 circuit courts throughout the country were actually visited. The 
municipal court of the District of Columbia and the headquarters office 
of the New Jersey State courts system were also visited. Sixty-five 
district and circuit court judges were interviewed, as well as the clerks 
of the courts visited ail numerous attorneys and others having an 
interest in the subject matter. 

The United States districts visited were: The northern and southern 
districts of California; Connecticut; Delaware; the District of Colum- 
bia; the southern district of Florida; the northern district of Illinois; 
the eastern district of Louisiana; Maryland; Massachusetts; the 
eastern district of Michigan; Nevada; New Jersey; the eastern and 
southern districts of New York; the northern district of Ohio; Oregon; 
the eastern and western districts of Pennsylvania; the eastern district 
of South Carolina; the western district of Tennessee; and the northern 
and southern districts of Texas. 

Excellent cooperation was received from the judges and from the 
ersonnel of the Administrative Office and the various courts visited. 
t was this cooperation and the advice and information which was so 

willingly given that made the survey possible. It should be quite 
apparent that the limitations of time prohibited more than an overall 
sampling of the conditions and operations of the courts, and that the 
study necessarily had to be restricted to the major problems involved. 


Il. Summary oF OVERALL REACTIONS 


A district-by-district field study of the operations of the United 
States courts breeds a deep respect for the principles of our system of 
justice and real admiration for the judges of our Federal courts. 

owhere else in the world can be found a judicial system in which the 
judges are reponsible for decisions relating to such a wide range of 
subject matter both in equity and in law, some encompassing fantas- 
tically complicated issues. Generally speaking, nowhere else can one 
interview a group so consistently capable, responsible, and dedicated. 
The conclusion is inescapable that the task of the Federal judge, if 
properly carried out, is a most difficult one, requiring not only great 
ability, objectivity, patience, perseverance, and the proper back- 
ee of experience, but a strong constitution and long hours of 

ard work. And, for the most part, the judges of the Federal judi- 
ciary meet these standards. This needs to be emphasized in order to 
place in proper context what must be said regarding the serious ad- 
ministrative deficiencies and other conditions found to exist in the 
system and which contribute so greatly to court congestion and delay. 
Were it not for the high degree of individual responsibility on the 
part of a large majority of the judges, it might appear that the con- 
dition of our courts would be in a bad state indeed. Even so, much 
remains to be desired in the administration of the system. 

In some of the courts having the worst conditions of delay and 
calendar congestion, this was found to be due not to an unduly heavy 
caseload, but almost solely to poor administration. Striking varia- 
tions in the degree of efficiency in handling court business were found 
to exist in the respective courts and there was a minimum of exchange 
of intelligence between the courts as to procedures employed in effec- 
tively disposing of the workload. Some courts are doing a superla- 
tive job while others are hopelessly enmeshed in outmoded, inadequate, 
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and, at times, amateurish and most unbusinesslike practices and 

rocedures. There is no system of indoctrination, and it appears to 
ollow that the judges of numerous courts are limited by their personal 
experience and by the procedures already employed by their par- 
ticular court in solving common problems of court administration 
which in other courts have been found easily susceptible of solution. 
There is a great tendency to continue practices and procedures long 
outmoded and to resist change. In some courts, inertia and com- 
placency predominate. 

In sharp contrast to the judges who are working exhaustively for 
improvement in the operation of the whole court system, a larger 
percentage of the judges appear to view their responsibilities as limited 
to their own court and even to the particular calendar or cases to 
which they have been assigned. Many judges feel that within the 
scope of their judicial autonomy no one can or should give them ad- 
ministrative direction with respect to the business with which they 
may be charged. They feel that such administrative control is an 
impingement upon their judicial autonomy and would impair the 
freedom and independence which should surround their conduct of 
the court’s business. In some judges, this attitude amounts almost 
to a phobia against any type of administrative supervision, which 
they term “regimentation.” They appear to overlook entirely the 
fact that the decisions which they do render are subject to review and 
reversal by a higher court and that any workable system would require 
some supervision over cases which might be neglected or on which no 
action is being taken. They also appear to overlook the fact that 
existing law requires the judicial council of each circuit to take cog- 
nizance of the condition of the district court dockets and to make 
necessary orders for the effective and expeditious administration of 
the business of the courts within its circuit. 

Independence and autonomy are not only proper with respect to 
the judicial area, but have contributed immensely to the success of 
the system. However, when these elements are extended to matters 
purely administrative, coupled with life tenure and the fact that the 
commissions of all judges are, for practical purposes, identical, the 
function of court administration is rendered exceedingly difficult. 
There is a high degree of disagreement between the judges as to 
procedures and methods, the majority having fiercely opinionated 
convictions as to how the work should be done and feeling their own 
way to be the best. It may be a natural consequence that the judici- 

’s system of self-government, through the Judicial Conference of 
the United States, the circuit judicial councils and conferences, and 
the operational setup of the district courts, has been torturously slow 
and inadequate in bringing about reforms and improvements to meet 
changing times and conditions: There is a very serious lack of 
administrative control and direction throughout the whole system. 
The smaller courts (in number of judges) appear not to be as adversely 
affected by this lack as are the larger metropolitan area courts, where 
the identity and activity of the individual judges tend to be merged 
in the overall operations of the court. It is especially in these larger 
courts that better administration must be installed if there is to be 
improvement in the system. 

here is great divergence of views as to the relative merits of the 
two types of calendar systems employed—the individual and the cen- 
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tral calendars.' Roughly one-half of the larger multiple-judge courts 
employ one system and the rest the other. Both systems have definite 
advantages and weaknesses. The central system requires infinitel 
greater administrative control, which, in most of the courts visited, 
was found to be lacking. Either system lacks effectiveness if pretrial 
conferences and other procedures for expeditious disposal of the case- 
load are not employed and unless there is equalization of the workload 
and full utilization of the judgepower. 

The facts suggest that there is a serious question as to whether the 
chief judges of the district courts have the proper tools or authority to 
effectively administer the business of the courts, and there is also a 
question as to whether the responsibility for the administration of 
such courts should be saddled on the chief judges, who occupy these 
positions solely on the basis of seniority and, generally, at an advanced 


e. 

The most startling and paradoxical condition found, however, was 
the general disregard of a 20-year-old law which charges the judicial 
council of each circuit with the supervision of district court dockets; 
requires the Administrative Office of the United States Courts to sub- 
mit to these councils quarterly reports based on examination of the 
district court dockets; and requires the judicial council of each circuit to 
take such action thereon as is necessary, and to make all necessary 
orders for the effective and expeditious administration of the business of 
the courts within its circuit. The law also requires the district court 
judges to promptly carry into effect all such orders. The reasons given 
for the failure to carry this law into effect will be given later in the 
report, but the end result of the failure is that in numerous district 
eourts cases lie on the dockets for long periods without attention, or, 
one judge of a particular court may be relatively current in his work 
while another judge in the same court may be several years behind. 
In a few courts, the conditicns can only be described as shocking. 
This failure to adequately supervise amounts almost to a complete 
blind spot in the administration of the courts’ business, for only about 
10 percent of the cases filed in any Federal district court are ever 
actually tried, and it is the 90 percent of the caseload which will be 
settled, abandoned, dismissed, or never reach trial, which causes con- 
panties Soyeeeens and long delays in those cases which eventually will 

e tried. 

By reason of this failure to supervise district court dockets, the 
judicial councils of the circuits, and, in turn, the Judicial Conference 
of the United States, do not have the facts upon which to act. Because 
the Administrative Office does not make field examinations of the 
conditions of the dockets of the respective district courts, the statistics 
compiled——although extensive and informative—do not tell the whole 
story and, to some extent, are confusing. Information is not mar- 
shaled and published as to the manner in which, and the stage at 
which, cases are terminated; nor is any meaningful information given 
as to how the judges spend their time. In other words, it is impossible 
from the statistics furnished to form an opinion as to how effectively 

1 In the individual calendar system, the cases are assigned proportionately to the individual judges of the 


court as filed and then become the sole responsibility of that judge until disposition. In the central calendar 


system, the cases on the docket work their way up to a master trial calendar and are not assigned to particular 
judges until just before trial, 
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a court is operating or whether, when a congested calendar condition 
prevails or there are long delays, it is the fault of the particular court 
or judges thereof, some temporary condition, or that there are insuf- 
ficient judges in that district. Some of the judges are overworked 
while a minority of the judges appear to do too little. In some in- 
stances these conditions exist in the same court. There is also an 
uneven condition in the workload between respective courts. In 
several districts, temporary assistance from visiting judges could clear 
up the backlog and eliminate delay. Yet, statistics on the assignment 
of judges indicate an almost complete lack of organization of judicial 
manpower to deal effectively with the problems of calendar congestion 
and delay in courts needing such assistance. 


III]. ORGANIZATION OF THE JUDICIARY 


It need only be mentioned by way of background that article ITI, 
section 1, of the Constitution, provided that the judicial power of the 
Federal Government be vested in “one Supreme Court and in such 
inferior courts as Congress may from time to time establish,’ and 
that Congress subsequently, at various times, created the United 
States district courts and other “inferior” courts, including the United 
States courts of appeals in the form in which we know them today. 
The United States district courts are courts of original jurisdiction. 
The United States courts of appeals, with certain exceptions, have 
jurisdiction over appeals from final decisions of the district courts 
within their respective circuits; and the Supreme Court, in addition 
to other jurisdiction, may review by certiorari appeal, or upon cer- 
tification, cases of the United States courts of Bite 


A. ADMINISTRATIVE SETUP 


Prior to 1922, there was little or no organization of judicial man- 
power or supervision of judicial administration. However, in that 
year a law creating the Judicial Conference of Senior Circuit Judges 
was enacted, whicn brought together the presiding judges of the several 
circuits of the country in annual meetings to discuss matters affecting 
the administration of justice? In 1934, an act was passed which 
vested in the Supreme Court power to prescribe by rule the procedure 
to be followed in district courts and which resulted in a simple and 
efficient code of civil practice.* In 1940, Congress passed the same 
sort of act which resulted in a uniform code for Federal criminal 
practice.t In 1939, Congress passed the Administrative Office Act, 
which made the judiciary financially independent of the executive and 
provided for supervision of judicial administration by judicial coun-; 
cils, as well as for a central administrative office at the seat of govern- 
ment and for circuit judicial conferences to discuss the judicial 
problems of the circuits. In connection with the administration of. 
court business, laws were also enacted at an early date and revised 
from time to time, to permit the assignment of judges from one court 
to another and between circuits, where the need arose. 


2 42 Stat. 838. 
348 Stat. 1064. 
4 55 Stat. 688. 
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The laws relating to administrative responsibility are set forth as 
follows: 


1. Division of business in United States district courts—Chief judges 

_ The district courts are the backbone of the judiciary system. It 
is in these trial courts of original jurisdiction where the great volume 
of Federal litigation is initiated and where the principal problems of 
administration occur. Only about 4 percent of the total cases termi- 


nated in the district courts are appealed to the United States courts 
of appeals, 


Section 136 (title 28, United States Code) provides: 


In each district having more than one judge the district judge in active service 
who is senior in commission shall be the chief judge of the district court. 

(Public Law 85-593 requires that chief judges cease to serve as such at age 70, 
with a proviso excepting incumbent chief judges of two-judge courts.) 


Section 137 (title 28, United States Code) providest 


The business of a court having more than one judge shall be divided among 
the judges as provided by the rules and orders of the court. 

The chief judge of the district court shall be responsible for the observance of 
such rules and orders, and shall divide the business and assign the cases so far as 
such rules and orders do not otherwise prescribe. 

If the district judges in any district are unable to agree upon the adoption of 
rules or orders for that purpose the judicial council of the circuit shall make the 
necessary orders. 


2. Judicial councils 
Section 332 (title 28, United States Code) provides: 


The chief judge of each circuit shall call, at least twice in each year and at such 
places as he may designate, a council of the circuit judges for the circuit, in active 
service, at which he shall preside. Each cireuit judge, unless excused by the chief 
judge, shall attend all sessions of the council. 

The council shall be known as the judicial council of the circuit. 

The chief judge shall submit to the council the quarterly reports of the Director 
of the Administrative Office of the United States Courts. The council shall take 
such action thereon as may be necessary. 

Each judicial council shall make all necessary orders for the effeetive and 
expeditious administration of the business of the courts within its circuit. The 
district judges shall promptly carry into effect all orders of the judicial council. 


3. Judicial conferences of circuits 
Section 333 provides: 


The chief judge of each circuit shall summon annually the circuit and district 
judges of the circuit, in active service to a conference at a time and place that he 
designates, for the purpose of considering the business of the courts and advising 
means of improving the administration of justice within such circuit. - He shall 
preside at guch conference, which shall be known as.the judicial conference of the 
circuit. 

Every judge summoned shall attend, and unless excused by the chief judge, shall 
remain throughout the conference. 

The court of appeals for each circuit shall provide by its rules for representation 
and active participation at such conference by members of the bar of such circuit. 


4. Judicial Conference of the United States 
Section 331 (title 28, United States Code) provides: 


The Chief Justice of the United States shall summon annually the chief judge 
of each judicial circuit, the chief judge of the Court of Claims and a district judge 
from each judicial circuit to a conference at such time and place in the United 
States as he may designate. He shall preside at such conference which shall: be 
known as the Judicial Conference of the United States. Special sessions of the 
a may be called by the Chief Justice at such times and places as he may 

esignate, 


LN ORR 
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The district judge to be summoned from each judicial circuit shall be chosen by 
the circuit and district judges of the circuit at the annual judicial conference of 
the circuit held pursuant to section 333 of this title and shall serve as a member of 
the conference for three successive years, except that in the year following the 
enactment of this amended section, the judges in the first, fourth, seventh, and 
tenth circuits shall choose a district judge to serve for one year, the judges in the 
second, fifth, and eighth circuits shall choose a district judge to serve for two years 
and the judges in the third, sixth, ninth, and District of Columbia circuits shall 
choose a district judge to serve for three years. 

If the chief judge of any circuit or the district judge chosen by the judges of the 
circuit is unable to attend, the Chief Justice may summon any other circuit or 
district judge from such circuit. If the chief judge of the Court of Claims is unable 
to attend the Chief Justice may summon an associate judge of such court. Every 
judge summoned shall attend and, unless excused by the Chief Justice, shall 
remain throughout the sessions of the conference and advise as to the needs of his 
circuit or court and as to any matters in respect of which the administration of 
justice in the courts of the United States may be improved. 

The conference shall make a comprehensive’survey of the condition of business 
in the courts of the United States and prepare plans for assignment of judges to 
or from circuits or districts where necessary, and shall submit suggestions to the 
various courts, in the interest of uniformity and expedition of business. 

The Attorney General shall, upon request of the Chief Justice, report to such 
conference on matters relating to the business of the several courts of the United 
States, with particular reference to cases to which the United States is a party. 

The Chief Justice shall submit to Conzress an annual report of the proceedings 
of the Judicial Conference and its recommendations for legislation. 


5. The Administrative Office of the United States Courts 


Section 601 (title 28, United States Code) created the Adminis- 
trative Office of the United States Courts which was to be supervised 
by a Director and an Assistant Director appointed by and subject to 
removal by the Supreme Court. Section 604, enumerating the duties 
generally of the Director, provides: 


(a) The Director shall be the administrative officer of the courts, and under the 
supervision and direction of the Judicial Conference of the United States, shall: 

(1) Supervise all administrative matters relating to the offices of clerks and 
other clerical and administrative personnel of the courts; 

(2) Examine the state of the dockets of the courts; secure information as 
to the courts’ need of assistance; prepare and transmit quarterly to the chief 
judges of the circuits, statistical data and reports as to the business of the 
courts; 

(3) Submit to the annual meeting of the Judicial Conference of the United 
States, at least two weeks prior thereto, 9 report of the activities of the 
Administrative Office and the state of the business of the courts, together 
with the statistical data submitted to the chief judges of the circuits under 
paragraph (a)(2) of this section, and the Director’s recommendations, which 
report, data and recommendations shall be public documents. 

(4) Submit to Congress and. the Attorney General copies of the report, 
data and recommendations required by paragraph (a)(3) of this section; 

(5) Fix the compensation of clerks of court, deputies, librarians, ecriers, 
messengers, law clerks, secretaries, stenographers, clerical assistants, and 
other employees of the courts whose compensation is not otherwise fixed 


y law 

(6) Determine and pay necessary Office expenses of courts, judges, and 
those court officials whose expenses are by law allowable, and the lawful 
fees of United States Commissioners; 

(7) Regulate and. pay annuities to widows and surviving dependent chil- 
dren of judges and necessary travel and subsistence expenses incurred by 
judges, court officers and employees, and officers and employees of the 
re Office, while absent from their official stations on official 

usiness; 

(8) Disbursé, directly or through the several United States marshals, 
moneys appropriated for the maintenance and operation of the courts; 

Pure , exchange, transfer, distribute, and assign the custody of 
. law books, equipment and supplies. needed for the maintenance and opera- 
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tion of the courts and the Administrative Office and the offices of United 
States Commissioners; 

(10) Audit vouchers and accounts of the courts and their clerical and 
administrative personnel; 

(11) Provide accommodations for the courts and their clerical and 
administrative personnel; 

(12) Perform such other duties as may be assigned to him by the Supreme 
Court or the Judicial Conference of the United States. 

(b) The clerical and administrative personnel of the courts shall comply with 
all requests by the Director for information or statistical data as to the state 
of court dockets. 

(c) Inspection of court dockets outside the continental United States may be 
made through United States officials residing within the jurisdiction where the 
inspection is made. 


6. Assignment of judges to other courts 


The various pertinent laws relating to the assignment of justices or 
judges to other courts where additional judges may be needed because 
of disability of the resident judge or on account of the accumulation 
of business are as follows: 

Section 291 (title 28, United States Code) provides: 


(a) The Chief Justice of the United States may designate and assign temporarily 
any circuit judge to act as circuit judge in another circuit, or any judge of the 
Court of Claims to serve as a circuit judge in any circuit, upon presentation of 
a certificate of necessity by the chief judge or circuit justice of the circuit wherein 
the need arises. 

* * * * * . ‘* 

(d) The chief judge of a circuit or the circuit justice may, in the public interest, 
designate and assign temporarily any circuit judge within the circuit, including a 
judge designated and assigned to temporary duty therein, to hold a district court 
in any district within the circuit. 


Section 292 (title 28, United States Code) provides: 


(a) The chief judge of a circuit may designate and assign one or more district 
judges within the circuit to sit upon the court of appeals or a division thereof 
whenever the business of that court so requires. Such designations or assign- 
ments shall be in conformity with the rules or orders of the court of appeals of the 
circuit. 

(b) The chief judge of a circuit may, in the public interest, designate and assign 
temporarily any district judge of the circuit to hold district court in any district 
within the circuit. 

(c) The Chief Justice of the United States may designate and assign tempo- 
rarily a district judge of one circuit for service in another circuit, either in a 
district court or court of appeals, upon presentation of a certificate of necessity 
by the chief judge or circuit justice of the circuit wherein the need arises. 

° * * * * * * 


Section 294 deals with the es of retired justices or judges 
to such judicial duties as they will undertake. 
Section 295 (title 28, United States Code) provides: 


No designation and assignment of a circuit or district judge in active service 
shall be made without the consent of the chief judge or judicial council of the circuit 
from which the judge is to be designated andl assigned. * * * 

All designations and assignments of justices and judges shall be filed with the 
clerks and entered on the minutes of the courts from and to which made. 

The Chief Justice of the United States, a circuit justice or a chief judge of a 
circuit may make new designation and assignments in accordance with the pro- 
visions of this chapter and may revoke those previously made by him. 


B.. OBJECTIVES AND LEGISLATIVE HISTORY OF ADMINISTRATIVE ACTS 


From the above enactments, it may be seen that Congress provided 
self-governing machinery for the operation and administration of the 
judiciary. Provision was made for the operation of the United States 
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district courts; the Administrative Office of the United States Courts 
was charged with the duty of examining the condition of the dockets of 
these courts and submitting quarterly reports to the respective judicial 
councils, which, in turn, were responsible for taking such action thereon 
as necessary and making all necessary orders for the effective and ex- 
peditious administration of the business of the courts within their cir- 
cuits. It was further provided that the district court judges would 
promptly carry into effect all orders of the judicial council. 

At the top of the administrative organization of the judiciary is the 
Judicial Conference of the United States, composed of the Chief Jus- 
tice of the United States, the chief judges of the 11 circuits, the chief 
judge of the Court of Claims, and a district judge from each cireuit. 
This Conference, which is presided over by the Chief Justice, is pri- 
marily a policymaking body. Its principal functions, in addition to 
general housekeeping functions, are: (1) To make a comprehensive 
survey of the condition of business in the courts of the United States; 
(2) to prepare plans for the assignment of judges to or from circuits or 
districts where necessary; (3) to submit suggestions to the various 
courts in the interest of uniformity and expedition of business; (4) to 
conduct a continuous study of the operation and effect of the Rules of 
Practice and Procedure and recommend to the Supreme Court such 
changes in those rules as are deemed desirable to promote simplicity 
in procedure, fairness in administration, just determination of litiga- 
tion, and the elimination of unjustifiable expense and delay; and 
(5) to make recommendations for legislation. 

The Chief Justice is required to make an annual report to the 
Congress of the proceedings of the Conference. 

For the purpose of providing a better insight into the intent of 
Congress in the passage of the laws relating to administrative control, 
the American Law Section of the Library of Congress was requested 
to prepare a study of the legislative history of the administrative 
organization of the Federal courts, which is attached as appendix A 
to this report. 


Cc. JUDICIAL TENURE AND EMOLUMENTS OF OFFICE 


Article III, section 1, of the Constitution provides that: 


The judges of the arent and inferior courts shall hold their offices during 
good behaviour and shall at stated times receive for their services compensation 
which shall not be diminished during their continuance in office, 

Federal judges are appointed by the President with the advice 
and consent of the Senate. 

The salaries of district court judges are presently fixed at $22,500. 
The judges of the circuit courts of appeals are presently receiving 
$25,500. The Associate Justices of the Supreme Court receive 
$35,000 and the Chief Justice $35,500. 

A judge who resigns after attaining the age of 70 and who has served 
at least’ 10 years continues to receive full salary for the remainder of 
his life. A judge who retires from active service after attaining the 
age of 70 and alter serving 10 years, or after attaining the age of 65 
and serving 15 years, continues to receive the salary of the office 
during his lifetime. A judge who becomes disabled and cannot per- 
form his duties may, if he has 10 years of service, retire and continue 
to receive full salary for the remainder of his life. If his disability 

389805—59——_2 
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occurs at any time before he has served 10 years, he will receive 
one-half the salary of the office. There is also a Judicial Survivors’ 
Annuity Fund program and an insurance program in which the judges 
may elect to participate. 

Reference is made to these provisions merely for the purpose of 
showing the economic security afforded Federal judges once appointed, 
and their freedom from outside pressures. 


IV. Primary Causes or Court CONGESTION AND DerLays 


Chief Justice Warren, in speaking about the effects of delay in the 
courts, has stated: 

Delay in the courts is indisputedly bad. It is bad because it deprives citizens 
of a basic public service. It is bad because the lapse of time frequently causes 
deterioration of evidence and makes it less likely that justice will done when 
the case is finally tried. It is bad because delay may cause severe hardships to 
individuals, to families, to businesses operating with only a margin of capital, and 
to other parties similarly vulnerable when faced with unusual delay. And, it is 
bad because it brings to the entire court system a loss of public confidence, respect, 
and pride, 

There is, of course, no substitute for the caliber of the individual 
judge in the proper handling of court cases. But, aside from this, and 
at some risk of oversimplification, the principal causes found as con- 
tributing to undue delays and congested calendars in the Federal 
courts visited appeared to be: (1) Poor administration; (2) failure to 
make timely replacements when vacancies occur in the courts; (3) ill- 
ness or advanced age of judges presiding; and (4) an insufficient num- 
ber of judges to handle the workload of a particular court. 


A. POOR ADMINISTRATION 


This category is meant to include administrative deficiencies not 
only in cedtesion courts but within the whole system. It embraces 
inadequate management techniques, inept calendar practices, poor 
administrative direction and control, failure of the judicial councils 
to properly supervise the courts within the respective circuits, in- 
adequate use of the assignment system, lack of overall coordination, 
and an insufficient use of meaningful statistics. 

As poor administration, with its attendant inefficiencies and greater 
cost of operation, was found to be by far the most important factor 
contributing to delays in the disposition of litigation, it will be treated 
later in the report under ‘‘Factors Affecting Court Administration.’ 
It need only be stated here that there are a number of district. courts 
within the system where ordinary personal injury cases have been on 
the docket for as long as 5 to 9 years before reaching trial, while other 
courts with comparable types of caseloads are terminating 1% to 3 
times as many cases per judge in far less time. There are courts where 
some of the judges reach the average case assigned them in less than a 
year, while similar cases assigned to other judges of the same court 
must wait on the average from 2 to 4 years. There are other large 
central calendar courts which ‘‘warehouse’’ the cases on their dockets 
for 2, 3, or even 4 years and longer, taking no action to -proeess the 
cases for trial unless counsel for both parties certify that, the cases are 
ready... In the court. which last. year terminated more civil! cases per 
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judge than any other court in the 86 districts (eastern Louisiana, 594 
per judge), trial of the average case could be obtained in a substantially 
shorter time than in the court which terminated the fewest cases per 
judge (Delaware, 46 per judge). There are districts with relatively 
light caseloads inumetliadebe adjacent to courts with heavy caseloads 


where little or no attempt is made to assist the courts with the heavier 
caseloads. 


1. Schedule of civil caseload per judge and median time *® on cases tried 
in the 86 districts 


There is set forth below a schedule reflecting, by district, the civil 
cases commenced, terminated, and pending, per judge, during the 
fiscal year ending June 30, 1958, in the 86 district courts, together 
with the median time intervals between filing and disposition, filing 
and trial, and issue and trial, of those cases actually terminated by 
trial during that period.® It should be pointed out that volume alone 
is not a true measure of a court’s workload, as some of the courts 
have a larger percentage of complicated and protracted cases then 
others, while some courts have a large number of cases susceptible 
of quick disposal. Nevertheless, as will later be shown, there is a 
great variance with respect to the speed and efficiency with which 
different districts and different judges dispose of comparable caseloads, 


Civil cases filed, terminated, and pending per judgeship, and median time intervals 
for cases tried, fiseal 1958 


Caseload per judge Median time interva’s 
(months) 


District 
Pend- | Filing to} Filing to} Issue to 
ing disposi- trial 


Total, 86 districts__ ___- 
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Ist circuit: 


New Hampshire 
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2d circuit: 

Connecticut 

New York (northern) 

New York (southern) 

New York (eastern) 

New York (western) 
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Pennsylvania (eastern) 
Pennsylvania (middle) 
Pennsylvania (western) 


See footnotes at end of table, p. 13. 


5 “Median time” as used by the Administrative Office of the United States Courts means that if a court 
terminated 99 cases by trial in a particular fiscal , and the time intervals for, say, filing to trial, ranged 
from 6 months to 6 years and the time interval of the middle, or 50th case was 15 months, then the median 
time for that court for that period would be 15 months, as there were 49 cases with a shorter interval and 
49 with a longer interval. Even if 48 of the cases had been on the docket for 6 years, this would not affect 
the median time interval, and the median be confused with the average time. For ex- 
ample, the median time on trials econdu: s disposition, 23.2 
months; filing to trial, 16 months; and 
were 31.0 months, 23.3 months, and 21.8 rape 

® Criminal cases are not listed because in of the districts the criminal workload is current and it is 
the civil cases which reportedly consume the part of the courts’ time and make for calendar congestion 


and delay. On the average, it is estimated that Jess than 25 percent of the courts’ time is spent on criminal 
matters. 
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Civil cases filed, terminated, and pending per judgeship, and median time intervals 
for cases tried, fiscal 1968—Continued 
























































| Caseload per judge Median time intervals 
| (months) 
Number a 
District of judge- | } ‘ 
ships | Termi-| Pend- Filing to | Filing to| Issue to 
| Filed | nated | ing | disposi- | trial trial 
| tion | 
— | _ | + 
4th circuit: | 
i isin sana nipnsioiowenivnns 2| 2524 3413 | 13460 11.2 | 10.3 5.9 
North Carolina (eastern)... ....-- | 1 318 268 420 18.1 | 15.6 15.3 
North Carolina (middle) -_-.--- .| 1 | 234 176 189 111.9 11.4 10.1 
North Carolina (western) - - ...-- | 1 215 226 208 11.8 8.4 6.0 
South Carolina (eastern) _-.......) 2 327 275 325 16.2 13.3 | 9.1 
South Carolina (western) - -.._.-- | 1} 234 180 216 10.4 8.3 7.5 
Virginia (eastern) . .............-- 3 312 262 363 11.4 10.4 8.1 
Virginia (western) _.............- } 2 105 | 83 98 112.2 10.5 10.3 
West Virginia (nothern)-_......... (1. 5) 107 90 75 19.2 9.1 7.8 
West Virginia (southern)... ._._- (1.5)| 208 183 132 8.7 | 5.9 5.6 
5th circuit: | | 
Alabama (northern) -....-.-------- 2; 354 332 217 7.7 7.6 5.7 
Alabama (middle) --.......---.-- | 1 | 202 229 57 14.7 4.1 3.1 
Alabama (southern) ............-- 1 244 195 257 9.7 8.5 5.8 
Florida (northern) - - -.-....--.-.-- 1 181 175 | 126 18.5 5.9 5.6 
Florida (southern). - - ----.-..-.--- 5 356 319 296 12.5 | 11.7 9.1 
Georgia (northern) ......-.-.----- 2 306 250 253 12.5 11.9 12.0 
Georgia (middle) _-......-....---- | 2 191 178 90 6.6 5.3 3.2 
Georgia (southern) ---...-....----- 1 325 303 245 9.0 8.6 7.6 
Louisiana (eastern) ...----.-.----- | 2; 800 594 | 1,279 19. 4 | 17.3 13.2 
Louisiana (western) -_-.--.....--- | 2) 366 301 459 17.2 | 13.9 11.1 
Mississippi (northern) - - -.....--- 1 209 181 | 160 16.7 | 6.6 | 2.7 
Mississippi (southern) - -......-.- | 1 493 493 489 18.7 16.7 12.2 
Texas (northern) -------------.--- 3 612 533 338 7.5 6.4 4.7 
Texas (southern) -...........-..--- 4 476 371 378 11.3 9.2 7.6 
Texas (eastern)----.--..-..-------} 2 | 429 377 287 7.5 6.7 4.9 
Texas (western)... -.....------- vt 2) 397 361 | 434 14.0 11.4 | 9.1 
6th circuit: | 
Kentucky (eastern) -..-.........- (1.5)| 228 187 173 9.9 8.1 6.1 
Kentucky (western). --.-...-...-- (2. 5) 164 178 119 11.0 10.2 8.0 
Michigan (eastern) .-.-.-....-.--- | 6 259 256 161 | 18.7 | 15.6 13.1 
Michigan (western). ........-.-.-- } 2 139 135 124 | 111.8 | 11.6 9.5 
Ohio (northern) _.-....-..------.- 5 225 217 229 21.4 | 20.8 16. 4 
Ohio (southern) ---.--.--- sehusied 3 7 222 202 21.2 19.5 9.5 
‘Tennessee (eastern). ..........---} 2 | 363 304 | 277 7.3 | 6.6 5.2 
Tennessee (middle) -.......----- 1 252 232 403 25.0 17.0 12.2 
Tennessee (western)... .-.-.---- 1| 340] 276| 170 6.5 | 6.4 4.7 
7th circuit: 
Illinois (northern) ---....-....---- & 287 263 329 23.7 21.6 15.0 
Illinois (eastern) - -...----.---.--- 2 187 184 183 13.9 11.8 9.3 
Illinois (southern) ..--.....-..-..-- 2 155 157 139 11.9 10.1 8.8 
Indiana (northern) ---------.----- 2| 242 237 243 17.9 16.8 12.0 
Indiana (southern) .-.------.----- 2 | 255 269 162 14.7 14.5 11.7 
Wisconsin (eastern) - - ---- ssa iach 2 174 166 222 37.6 29.9 25. 6 
Wisconsin (western) . . - -..-..---- 1 198 199 154 12.4 10.3 we 
8th circuit: 
Arkansas (eastern) ---..-..-...-.- (1. 5) 251 179 212 115.6 14.5 13.0 
Arkansas (western) - - . --.--.----- (1. 5) 179 147 89 9.0 7.9 4.5 
Jowa (northern) .........-.--....- I 156 157 129 19.8 8.7 6.2 
Iowa (southern) ..._...-.--..-.-.- 1 223 215 203 114.2 11.1 9.0 
CE cos ho duh onal nating 4 270 171 230 8.8 6.9 5.4 
Missouri (eastern) .......-...-..-- 3 237 225 180 12.3 10.0 7.0 
Missouri (western) .__.---.......- 3 375 355 299 12.6 12.1 7.5 
DN Dies» na cinco ~~ oon tue 2 160 135 149 14.1 12.5 10.0 
Deore Times... 22 62 4. ---. n2e- 2 108 116 75 111.4 9.1 6.9 
Bouth Dekete.....:-........-<5- 2 76 91 60 16.7 5.6 3.8 
9th circuit: 
is iad wtadsasdheschks 2 189 168 178 13.6 9.6 7.7 
California (northern) __.-........- | 7 189 203 240 14.9 12.3 9.5 
California (southern) ............. ll 135 147 122 14.2 11.3 6.5 
2 112 108 89 11.2 8.5 4.1 
2 108 129 109 120.9 15.7 12.0 
1 121 110 169 122.4 16.7 14.2 
I : 3 222 197 167 11.1 8.8 7.9 
Washington (eastern) -_.........- 1 273 282 296 4.5 1L0 7.3 
Washington (western) __.........- 31 183 173 139 10.2 9.0 6.8 


See footnotes at end of table, p. 13. 
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‘Civil cases filed, terminated, and pending per judgeship, and median time intervals 
for cases tried, fiscal 1958—Continued 


Caseload per judge Median time intervals 


(months) 
Number 


District of judge- 

ships Termi-| Pend- | Filing to Filing to | Issue to 
Filed | nated ing disposi- trial trial 

tion 
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10th circuit: 


208 173 192 
470 440 277 
205 160 117 | 
232 231 99 | 
147 
219 

71 

84 
382 
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New Mexico 
Oklahoma (northern). -.......... 
Oklahoma (eastern) _.-..--..__.-- 
Oklahoma (western) 
Utah 
Wyoming 

District of Columbia 


Oo Woo bon tS 
_ 


162} 72 
206} 149 
7| 31 


es 
SOP P A> 





Cerca ms 
“2. Drnwoem 
$2 99 pre Go PO 
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92 60 
414 
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1 The Administrative Office does not report median times on courts which have less than 25 trials per 
year, as it feels the median time is not ificant on such a small number of cases. However, the medians 
-of these small courts were obtained for the purposes of this schedule. 

2 This district has 1 retired judge who has been working full time, so that actually the case load per judge 
was 349 filed, 275 terminated, and 307 pending, 


Notse.—Omitted from this table are all cases of land condemnation, forfeiture, and habeas corpus. 


B. DELAY IN FILLING VACANCIES 


In numerous courts visited, the judges gave as one of the principal 
reasons for the congested state of their calendars the fact that in the 
past there had been repeated vacancies in their courts resulting from 
death and retirement, which vacancies were not filled for long periods 
extending to 1 or even 2 years. Examples of such courts include the 
eastern and western districts of Pennsylvania, the northern district of 
Ohio, etc. During these periods when the courts were shorthanded, 
cases accumulated on the docket and eventually the situation got 
out of hand. As of January 1, 1959, there were 13 vacancies in the 
district courts and 6 in the circuit courts. In two of the most con- 
gested courts—the eastern and southern districts of New York— 
vacancies have existed a year without new appointments being made. 


C. ILLNESS AND ADVANCED AGE OF JUDGES 


Judges are only human and subject to periods of illness, which, 
particularly in the smaller courts, unless judges are sent in on a 
temporary basis from other districts, result in the business piling up 
and the docket getting behind. In a few courts, the age of the judges 
has contributed to increased ailments and a general slowing down, 
permitting a gradual rise in the number of pending cases and greater 
delays in the disposition of caseloads. 


D. NEED FOR ADDITIONAL JUDGES 


It goes without saying that if the caseload of a court, both in num- 
bers and in composition, is too great for the available judgepower to 
handle, there will be a gradual accumulation of pending cases and 
greater and greater delays, which can only be corrected by the creation 
of additional judgeships. To a surprising extent, it was found that 
the question as to the need for additional judges depended upon the 


point of view of particular judges interviewed, with, at times, com- 


pletely divergent views being volunteered by judges of the same court 
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as to such need. Accordingly, views with respect to the need for 
additional judgeships were not solicited and the facts with respect to 
each court visited, as set forth later in this report, can speak for 
themselves. 

Generally, however, in this regard, it would appear that the condi- 
tions found in those courts with congested we ht to may be roughly 
classified into four categories: (1) Those courts where better admin- 
istration and methods for the disposal of the court’s business would 
suffice as a complete cure for the condition; (2) those courts where a 
badly congested calendar exists, but where temporary outside assist- 
ance from visiting judges could dispose of the backlog and with im- 
proved administration and methods, the court could remain relatively 
current in the light of the present volume of business; (3) those courts 
in which because of the volume of business additional judgeships may 
be indicated, but where the conditions found to exist in the court make 
better administration a prerequisite and where additional judgeships 
under its present methods of operation not only would not correct 
conditions but could be considered a reward for inefficiency; and (4) 
those courts which because of the volume of business and the indica- 
tions that it will continue to increase, clearly indicate additional 
judgepower is needed on a permanent basis. 

It should be pointed out that the recommendations of the Judicial 
Conference of the United States for additional judgeships are made on 
“the basis of a standard of 6 months from filing to Seal TA the normal 
case.”” Only 3 of the 86 district courts on which the Administrative 
Office lists a median time between filing and trial presently meet this 
standard. A majority of the judges interviewed respecting the ideal 
time between filing and trial of the standard case stated that the 6 
months basis set by the Judicial Conference was unrealistic. They 
gave opinions ranging from 10 to 15 months, and pointed out that in 
certain types of actions it takes nearly 6 months to get the case at 
issue; and in serious personal injury cases (which constitute a sub- 
stantial percentage of the caseload of many of the courts) where suit 
is filed shortly after the injury, an injustice could be done by disposing 
of the case in too short a time. 


V. Facrors Arrectinc Court ADMINISTRATION 


There are a host of factors which can affect the efficiency and 
economy of court administration, ranging from the caliber of the indi- 
vidual judges to the rules of procedure under which the courts must 
operate, but this study was primarily concerned with the more 
obvious deficiencies and inefficiencies which were found to exist in the 
courts visited and which appeared to be wasteful of appropriated funds 
and to directly make for calendar congestion and delays in litigation. 
Inquiry was also made concerning methods which had proved effective 
in the expeditious disposal of caseloads. 

It must be remembered that only about 10 percent of all the cases 
filed in Federal court are actually tried, and it is the efficiency with 
which the remaining 90 percent are disposed of and the necessary 
trials conducted which distinguishes the courts with good records 
from those with poor ones. 

Set forth below is an Administrative Office schedule reflecting, by 
percentages, the various types of disposition of civil cases terminated 
in the 86 districts in fiscal year 1958. 
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Of the courts visited, there was a marked variance in the attitude 
which the judges had toward the cases pending on the dockets. Some 
judges ind courts took charge of the cases as soon as they were filed, 
and, by periodic calendar calle, pretrial conferences, and various other 
methods, brought about a timely disposition of the cases by trial, 
settlement, or dismissal. Other courts took the position that it was 
up to the attorneys to decide when they wished a trial; that the court 
was available if and when; and that the running of time would take 
care of many of the problems presented. The majority of the courts 
visited appeared to take something of a middle course. 

Without exception, however, the courts which maintained tight 
calendar control and which were in command of the cases from the time 
of filing until disposition, were the courts with the good records. On 
the other hand, courts which showed undue deference to the bar; 
where procedures for the orderly and timely processing of the cases to 
conclusion were absent; or where complacency prevailed, invariably 
had records of long delay in litigation and congested calendars. It 
also generally followed that in these courts with poor direction and 
control, the costs of the jury system and the whole operation were 
substantially higher. 


A. TECHNIQUES OF DISTRICT COURT DOCKET MANAGEMENT 


_The methods employed to bring about the timely preparation and 
disposition of cases were not found to be unique to a particular court, 


region, or type of case. Although such methods may require minor 
adaptation to fit the conditions of a particular district and the compo- 


sition of its caseload, the key to effective court administration, par- 
ticularly in the handling of large caseloads, regardless of the calendar 
system employed, was found to be the positive management of cases on 
the docket from the time they are filed until they are disposed of. 
Generally, lawyers are prone to procrastinate and many cases would 
remain on the dockets indefinitely if procedures and rules were not put 
into effect to force, with reasonable firmness, cases to trial, settlement, 
or other disposition. 

As completely distinguished from the standard Federal procedural 
rules of civil and criminal practice, each of the United States district 
courts has its own set of local rules governing the management of the 
business of that particular court. In the courts visited, these rules 
varied greatly from district to district. But, again, at the risk of over- 
simpiification, there appeared to be a few rules and principles and 
procedures in the management of cases in district courts which, when 
taken together and properly put into effect, would not only result in 
the efficient disposition of the cases but are essential to thisend. These 
are as follows: 

(1) A system whereby cases, once filed, are reviewed periodically 
to assure that they are progressing normally toward trial or other 
disposition. Practically all of the courts visited had local rules with 
this objective in mind, but these rules not only varied greatly from 
court to court, but there was even greater variance in the manner in 
which they were enforced. 

After a case is filed, an appropriate time must elapse for the answer 
to be filed and issue joined. While this is governed by standard rules 
of procedure, the time period between filing and issue can vary con- 
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siderably, depending upon the type of action, its degree of complexity, 
the number of preliminary motions, etc. 

Once issue is joined, the case may automatically be placed on a trial 
calendar, a reserve calendar, or a pretrial calendar, depending upon 
the rules in effect in the particular court. On the other hand, many 
of the courts visited employed, with variations, a rule which required 
a certificate, signed by counsel for all parties in the case, stating that 
issue had been joined and the case was ready for trial, before the case 
could be advanced from the docket to a trial calendar. 

Some courts review their pending cases almost continuously, or at 
frequent periods, whether or not they are on the docket or have pro- 
gressed to a trial calendar. ‘This is frequently done by a calendar call 
at which time the judge ascertains from the attorneys the nature and 
present status of the case. He may also issue instructions regarding 
the timing and preparation for trial and may explore the possibilities 
of settlement. 

Most courts have a rule to the effect that if no action has been taken 
on a case within a given period, it will automatically be dismissed, 
unless good cause is shown as to why it should not be. Generally, 
these rules apply to both those cases which are on the docket and those 
which have progressed to a trial calendar. These rules vary in the 
different courts, allowing periods of inactivity ranging from 3 months 
to 2 years. Generally, this screening of the inactive cases is done by 
the clerk of court, but to show cause why the case should not be dis- 
missed, counsel must come before a judge. There is a great variance 
in the efficiency of this screening process in the different courts and, 
even more important, in the attitude of the judges in dealing with 
these slow-moving cases. It is obvious that it is quite as important 
to nudge along a case which has been lying dormant, whether it is on 
the docket or on a trial calendar, if timely disposition is to be made 
of it. It is also apparent that if the local rule of the court permits a 
case to lie dormant on the docket for a period of 2 years without any 
action being taken, as, for example, in the southern district of New 
York and the eastern district of Pennsylvania, there can be an accumu- 
lation of cases which do not get timely disposition. It is equally 
apparent that where the rule calls for dismissal after 6 months or a 
year, if the rule is not enforced (a condition which was found in a 
nutiber of courts), the same result will obtain. It also appeared that 
in a number of courts the screening of cases was so mechanical that 
the filing of one motion within the time period of the rule would meet 
the requirements and the case could remain pending almost indefinitely 
on the docket. 

(2) A system whereby motions and other preliminary matters 
arising in connection with the cases on the court dockets can be heard 
and disposed of with dispatch, giving all parties fair consideration, 
and yet keeping such ancillary matters within reasonable bounds. 

Apart from the trial of cases, there is a whole field of practice 
before the courts which can be most time consuming. It arises on 
motions for hearings on points of law, and in connection with such 
pretrial procedures as interrogatories, depositions, inspections, ex- 
aminations, etc. An adroit counsel in a court which does not have 
good coordination, firmness, and control, can frequently prolong pro- 
ceedings of an action for months, or even years, by the use of plausible 
motions, continuances, etc. It would appear that the practices em- 
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ployed in some courts lend themselves to such delays, while at the 
same time, too much of the time of the judges is taken up with these 
matters. While the principles of the modern rules of Federal pro- 
cedure promote the free use of pretrial procedures to give the parties 
on both sides of an action all pertinent information in the interest of 
preventing surprise and making for a fairer trial, it was indicated that 
the courts and judges with the best records for efficiency have little 
difficulty in keeping these preliminary proceedings within reasonable 
bounds and a particular time limit, with apparent satisfaction to all 
een However, this cannot be said of numerous of the courts 
visited. 

In some of the courts, all motions were submitted and decided on 
briefs, and rarely were oral arguments heard. In these district courts 
it was stated that motions took up very little time. In other dis- 
tricts, the judges received briefs on many of the motions but also 
heard oral arguments from counsel before ruling. In these latter 
courts it was contended, with considerable logic, that full justice 
could not be done without a more complete discussion and the give 
and take of oral arguments. In many of the courts, briefs are rarely 
eaannien for such preliminary motions and only upon request of the 
udge. 

In. some central calendar courts, the judge, after sitting 2 weeks in 
the motions part is given 2 weeks to complete the writing of his opin- 
ions on matters which he has heard (e.g., southern district, New York). 
In other courts (e.g., eastern district, New York), they are given a 
month. In the District. of Columbia, the judge who sits in the motions 
part upon completion of his assignment is rotated directly to another 
part and is presumed to write whatever opinions are necessary on the 
matters he has heard as he goes along. A number of the judges inter- 
viewed indicated that they rule on all but a very small percentage of 
the motions they hear from the bench immediately after arguments 
are heard, but that, in all complicated matters, this requires con- 
siderable advance preparation, frequently after hours, so they will be 
familiar with the cases and the issues involved prior to the hearing. 

In some courts, the impression was received that insufficient time 
and attention were given to preliminary hearings and pretrial matters. 
In other courts, some of the judges reportedly held matters which they 
had already heard for an unduly long time before handing down a deci- 
sion. In the majority of the courts visited, it appeared much could 
be done by way of improving techniques respecting the handling of 
motions and preliminary pretrial: procedures in more expeditiously 
bringing the cases on the docket and calendars to an orderly state of 
preparation for trial. 

(3) The employment of more uniform use of the pretrial conference 
and the techniques which have been developed in connection therewith, 
particularly the requiring of counsel to prepare their cases, exchange 
evidence, consult with each other, discuss settlement, and otherwise 
face the realities of their cases prior to appearing at such conferences. 
The use of these techniques has demonstrated so clearly their value in 
the expeditious preparation, trial, and disposition of cases on court 
dockets that there is little excuse for their not being employed more 
universally throughout the Federal court system. If the judiciary, 
through its own machinery, does not require more general use of such 
procedure, consideration aaa be given to making its use mandatory 
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by statute. Due to its importance, the pretrial conference will be 
treated separately later in this report. 

(4) The employment of calendar systems and calendar practices 
which will not only bring about the trial. and disposition of cases 
with efficiency, but which will do so in such a manner as to place the 
least ible burden and expense upon litigants and their counsel, 
as well as upon the, jurees who are called to serve under our system 
* cnapens. his will also be discussed under a separate subsection 

elow. 

(5) The installation and use of a statistical system which will 
reflect not only the volume and types of. business in the respective 
courts, the accomplishments and backlogs, and cases which may not 
be receiving proper attention, but also how the individual judges are 
spending their time. The value of adequate statistics as a tool of 
administration is so important that this nations will be treated sep- 
arately later in the report under ‘“The Administrative Office and 
Meaningful Statistiecs.”’ 

In addition to rules, procedures, or techniques for the operation of 
the district courts, there is need for a system which will provide super- 
vision, when required, by the circuit judicial councils, assistance when 
events arise in a particular court through the assignment of judges 
rom other courts, and cohesion and integration of the whole system 
through the judicial councils and judicial. conferences of the respec- 
tive circuits and the Judicial Conference of the United States. These 

rocesses were so lacking in the system that they will also be treated 
ater in this report. 

It should be stated here, however, that the techniques of manages 
ment of the business of the United States district courts vary so greatly 
in efficiency from court to court that.general improvement will only 
come (1) by analysis of the administrative deficiencies of the courts 
where the problems: occur, (2) by supplying those courts with the 
techniques of courts which have.sucecessfully solved such problems, 
and (3) by example, through the assignment.of judges who have 
proved the effectiveness of such techniques for temporary duty in 
those courts needing improvement. 


B. THE PRETRIAL CONFERENCE 


The pretrial conference and. the techniques employed in connection 


therewith were widely cited.as the greatest.single advance of modern 
times in.the handling of the business of the courts. Rule 16 of the 
Federal Rules of Civil Procedure (title 28, United States Code) pro- 
vides: 

In any action the court may in its discretion direct the attorneys for the parties 
to appear before it for a conference to consider (1) the simplification of the issues, 
(2) the necessity or desirability of amendments to the pl ings, (3) the possibility 
of obtaining admissions of fact and of documents which will avoid unnecessary 
proof, (4) the limitation of the number of expert witnesses, (5) the advisability of 
@ preliminary reference of issues to a master for findings to be used as evidence 
cm the trial is to be by jury, (6) such other matters as may aid in the disposition 
of the action. 


It further provides: 


The court shall make an order which recites the action taken at the confer- 
ence * * *; and such order when entered controls the subsequent course of the 
action, unless modified at the trial to prevent manifest injustice, 
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In other words, the pretrial conference is a method of sifting the 
issues and reducing the delays and expense of trials so that a suit will 
go to trial only on questions as to which there is an honest dispute of 
law and fact. It is contended that when efficiently used, it not only 
contributes to the efficiency of the administration of justice, but saves 
time and expense and eliminates unnecessary attendance and long 
waits of witnesses, in addition to accelerating trial. While the primary 
object of the pretrial conference is not the settlement of cases,.it has long 
been recognized that when properly conducted, settlement is an im- 
portant byproduct and often the logical result of pretrial. 

As is true of other methods and procedures, there is great divergence 
of views among the judges as to the value of pretrial—some use it in all 
civil cases, some do not use it at all. It will be noted that the use of 
the procedure is made optional, but, apparently, rule 16 requires that 
if a pretrial conference is held, ‘““The court shall make an order which 
recites the action taken at the conference,” etc. 

Some of the judges interviewed felt that the employment of the pre- 
trial conference not only enabled them to dispose of the caseload they 
do, but resulted in an improved quality of justice. Other judges felt 
it was mostly a waste of not only their time but the time of counsel, 
particularly in the simpler type of cases. They contended that thev 
could call counsel to the bench just before trial and accomplish what- 
ever was necessary by way of stipulations, simplification of the issues, 
etc., and thus avoid a separate conference. Numerous judges who 
use the pretrial conference extensively do not hesitate to advise counsel 
for both parties what they feel the case is worth based upon the facts 
presented at the conference, regardless of whether the case is to be tried 

y a jury or before the court itself. While they consider that bringing 
= for settlement is reprehensible, they do not hesitate to call 

ack the parties for a second and third conference, if there is a possi- 
bility of working out an equitable disposition. Other judges will not 
even discuss settlement with counsel. 

In the eastern district of Louisiana, the court which has the largest 
civil case filings and terminations per judge in the whole system, the 
pretrial conference is used extensively and effectively and is given 
much credit for, the results this court has obtained. Yet, in the. 
western district of Tennessee, a court which has an excellent record 
of accomplishment and a short median time between filing and trial, 
the judge does net employ the pretrial: technique or discuss settlement 
with counsel. Some judges and courts go through a meticulous pro-- 
cedure of covering all facets of the case and write up a somewhat 
extensive pretrial order. It appeared that some courts, by overfor- 
— the pretrial conference, have made it unpopular. Some 
courts have rejected the pretrial conference entirely after a short 
experience, or they hold only a “‘settlement conference,” making no 
record of the proceeding. The courts which appeared to be doing 
the most efficient work, however, make a succinct record or order 
based on the conference, and in these courts, the conference and order’ 
on the average case were accomplished in approximately one-half 
hour’s time. 

A number of courts are now employing a type of order in connection 
with pretrial which requires counsel for the litigants, prior to pretrial 
to exhaust all discovery; to confer with each other for the purpose of 
marking all exhibits and documents for identification and to exchange 
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same or permit inspections of the documents; to stipulate in writing 
the uncontested facts, the issues of fact and law in dispute; to exchange 
lists of witnesses and copies of medical reports; and to discuss the 
possibilities of settlement. By requiring these various steps by coun- 
sel preparatory to the conference, the court is taking a positive posi- 
tion in bringing about the preparation of the cases and the actual 
conference not only accomplishes:its primary objectives, but the judge 
can rule on pending motions and otherwise order the completion of 
the preparation, thus obviating time-consuming separate motions 
before the court with resultant further delays. “Phis placing of the 
responsibility on counsel for taking the necessary steps in the prepa- 
ration of their cases, when properly enforced, makes them face the 
realities with respect to the merits of their cases and appeared to be 
one of the most effective devices for attacking the congested calendar. 
(Examples of the instructions which some of the courts send out to 
counsel prior to the pretrial conference are attached as exhibit 1.) 
This type of rule is not to be confused with the rule employed by 
some courts requiring counsel to certify that their cases are ready for 
trial and that discovery has been completed before the case is placed 
on the trial calendar. While the latter rule operates to prevent con- 
gested calendars and penalizes the litigant whose counsel does not 
make timely preparation, it is devoid of the elements of positive 
management for effective disposition of the caseload. 

While it was generally contended that the holding of the pretria] 
conference should not occur too far in advance of the trial date (if 
the case goes to trial), it is quite obvious, as less than 10 percent of 
the cases filed go to trial, that by requiring counsel to fully prepare 
their cases soon after issue is joined and following this up with a 
pretrial conference, a far greater percentage of the cases will be 
settled or otherwise disposed of at a much earlier date, with less delay 
to the litigant and less congestion of the docket. 

Success in the use of the pretrial conference reportedly depends 
upon the ability and personality of the judge and the amount of effort 
put into it. It was frequently stated that the great divergence of 
views among the judges as to the value of the pretrial conference was 
due to a difference in concept as to its objectives. Whatever the rea- 
sons, 20 years have elapsed since the rule:went into effect and although 
its use is slowly increasing, it appears that educational methods and 
persuasion to bring about fuller utilization of pretrial have, to date, 
fallen far short of success. Were it not for the proven qualities of 

retrial processes as an invaluable management technique in the 
handling of the congested calendar, it might appear that.more patience 


should be given the methods of ey Toe and persuasion in bring- 


ing about its more universal use. Certainly, where a judge or court 
is reaching cases on the docket in an expeditious fashion and is staying 
current with the workload, it would seem of little consequence whether 
the pretrial conference is used or not. The situation most usually 
encountered, however, in the districts visited, was congestion and 
delay in the handling of a wotkload of-relatively moderate proportions 
and the failure to employ techniques which would correct the situation. 
Accordingly, it would seem that the only rational course to more effec- 
tive management of court business is to make the pretrial process, 
in its most efficient form, mandatory, except in the case where a judge, 
by order, explicitly decrees otherwise. The result of the experiment 
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ently being conducted in the badly congested eastern district of 
ew York, if it meets expectations, should be further proof of the 
efficacy of such action. 


CC. CALENDAR SYSTEMS AND CALENDAR PRACTICES 


The calendar, in practice, is recognized generally as. one of the most 
important factors affecting the efficiency of district court operations. 
It not only permits counsel to follow the ss of their cases toward 
aetual trial, it is the implementation of a Re court rules toward this 
end. 

In some of the courts visited this operation of the calendar, the 
setting of cases for trial, the handling of motions and other preliminary 
matters, amounted almost to. a work of art. In other courts, its 
operation was little less than chaotic and by following inept and 
outmoded procedures and by lacking proper control, the resultant 
inefficiency contributed not only to a waste of the court’s time and 
Government funds, but to a great waste of the time of the counsel 
practicing before the court, a needless waste of jurors, and generally 
unsatisfactory conditions. 

There are two distinct types of calendar systems employed—the 
individual and the central or master calendar system. In the indi- 
vidual calendar system, cases are assigned proportionately and by 
lot to the individual judges of a court as the actions are filed and, 
thereafter, until their disposition, they become the responsibility of 
the judge to whom assigned... In the central calendar system, the 
cases are not assigned to individual judges as they are filed, but. are 
moved up, generally in the order of the date of filing or calendaring, 
from the docket to a central or master calendar and assigned to the 
individual judges only shortly before trial. In the central calendar 
system, particularly in the larger multiple-judge courts, the court, 
by local rule; is divided into various parts, i.e., the assignment part, 
the motions part, the criminal part, civil jury; and nonjury, and the 
judges, generally under a system of rotation, take turns sitting in the 
various ‘parts. All preliminary motions and other matters arising in 
a particular case prior to ee of the case for trial are heard by 
the judge who is sitting in the motions part; the pretrial part, etc., 
although this judge will not necessarily be the one who tries the case. 
Also, several different judges may hear preliminary matters on the 
same case under the central calendar system. The exception to this 
is the protracted or highly complicated cases, which, pursuant to 
recommendation of the Judicial Otniedends of the United States, and 
in accordance with the rules of most district courts employing the 
central calendar system, are assigned to a particular judge at. an 
early stage to permit a continuity of understanding of the many 
facets of such cases, thus avoiding needless duplication. 

As can be seen, under the individual calendar system, each judge 
goes his own way with the caseload assigned to him, while the central 
calendar system requires coordination and teamwork toa high degree. 

One-ju courts, of necessity, are individual calendar courts and 
many of the smaller multiple-judge courts, particularly in districts 
where court is held at a number of tions, more readily lend them- 
selves to the individual calendar system. However, a number of the 
two- and three-judge courts visited employed the central calendar 
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system with success. Of the larger courts visited, Massachusetts, 

ew Jersey, eastern Michigan, northern Illinois, and southern Cali- 
fornia employ the individual calendar system. The eastern and 
southern districts of New York, the eastern and western districts of 
Pennsylvania, northern Ohio, Washington, D.C., and the northern 
district of California employ the central or master calendar system. 


1. Individual calendar versus central calendar system 


There is a sharp divergence of opinion among the judges as to the 
merits and weaknesses of the two systems, One group feels that 
experience has proven the central calendar system to be the most 
effective, particularly in the large multiple-judge courts and in the 
handling of run-of-the-mill cases. On the other hand, proponents of 
the individual calendar system characterize the central Boose system 
as a device favoring the indolent judge. While no attempt will be 
made to resolve these differences, for a better understanding of the 
operations of the respective courts and their effectiveness in admin- 
istering the court’s business, the advantages and disadvantages with 
respect to each system will be set forth. 

(a) The individual calendar, system.—As in a one-judge court, each 
judge of a multiple-judge court under the individual calendar system 

ows exactly wat ks workload is and can employ whatever methods 
and time he has at his disposal in handling it. It is contended by the 
proponents of this system that this places the responsibility on each 
judge for handling an equitable segment of the caseload of the court 
and gives a competitive incentive to each judge to do his share of the 
work and stay abreast of the other judges. It permits him to become 
familiar with all of the cases assigned to him and to work on the whole 
caseload, assessing the merits of the various cases, narrowing the issues 
dismissing cases without. merit. at an early stage, holding pretri 
conferences, etc., and it is contended that even though a case scheduled 
to be tried is suddenly settled, there is always work to be done in 
chambers. It, is said that lawyers prefer to have the same judge 
throughout a case for motions and other matters preliminary to the 
trial, and by the same token, lawyers cannot go shopping around for a 
judge of their choice under this system. Generally, it is contended 
that this system makes for greater responsibility and better justice 
and that in the case of the judge who. is not doing his share of the 
work, this fact soon becomes glaringly apparent. 

Some. of the disadvantages and weaknesses of the system cited are 
that it does not, make as, efficient use of courtrooms, jurors, and 
supporting personnel of the courts as does the central calendar system, 
and, in particular, that it, does not, make as. effective use of the judge- 
power; that each judge of an individual calendar court has his own 
calendar, calendar calls, motions part, jury panel, etc., which condition 
is less efficient than under the central system; that each judge is on an 
island by himself and it is more difficult.to employ uniform. procedures 
within the court. Perhaps the most cogent and frequently heard 
complaint against. the individual calendar system was that. it, too 
frequently resulted in a very uneven and inequitable condition for the 
litigants in the courts where employed, as.a result of some judges being 
- faster than others in disposing of. their share. of the cases, yet feeli 
no responsibility for helping the judge who was behind to catch up 
with his workload. It was not uncommon to find in the individual 
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calendar courts one judge who was reaching for trial the cases assigned 
to him within less than a year from the date of filing, while other judges 
in the same court were as much as 3 or 4 years behind. Examples of 
the wide range in median times’ (from filing to disposition of civil 
cases in which a trial was held, terminated during fiscal year 1958) 
between judges of the same court in some of the larger individual 
calendar courts visited are as follows: In the district of Massachusetts, 
the median times for the individual judges ranged from 11 months to 
40 months; in eastern Michigan, from 9 months to 30.6 months; and 
in the northern district of Illinois, from 16.6 months to 38.4 months. 

The result is that one set of litigants in these courts obtain trials 
within a relatively short time, while another group in the same court, 
purely because their cases happened to be assigned to a judge who is 
slower or less conscientious, or who may have been ill or had a larger 
number of trials of protracted cases, must wait several years. In only 
one district court visited (New Jersey) was any uniform practice in 
effect of making a crash program of the less complicated delinquent 
cases once a year to clear up the backlog of the judges who may have 
gotten behind. 

In the majority of the individual calendar courts visited, the judges 
who were relatively current with the caseloads assigned them appeared 
to feel little or no responsibility for the cases assigned to other judges 
of the same court who were far behind. 

Also, in a number of the individual calendar courts, it appeared to 
be the practice to load a newly appointed judge with the oldest and 
the most undesirable and difficult cases screened from the calendars 
of the other judges. 

It should not be too difficult to install a system or practice in these 
individual calendar courts to correct the gross inequities referred to 
above, without impairing the desirable features of the system. If the 
courts where these conditions exist do not themselves undertake to 
correct them, certainly the judicial councils have the authority to 
order them to do so. It is difficult to understand why the juaicial 
councils have not already taken action in this regard. 

(b) The central calendar system.—This system apparently is based 
upon the premise that two or more judges working from a common cal- 
endar can dispose of more cases more efficiently than they can by 
working from separate lists. It is common knowledge that the immi- 
nence of trial is the most forceful influence in inducing the settlement 
of cases. It is contended that where the judges of a court work as a 
team, with one of the judges handling the calendar and assigning the 
cases out to the others for trial, a steady stream of cases can be sent to 
the judges available for the trial of cases; that in the event of settle- 
ment as a case is reached for trial, another case can be sent out to the 
judge immediately without loss of time; that the system is limited only 
to the number of judges, courtrooms, and lawyers available, and that 
it will follow that not only more cases will be tried but that more 
séttlements will oecur. 

In practice, "however, it was found that in only a minor percentage 
of the courts using the central calendar system was there even a close 
approach to the ideal. It appeared that this resulted from a lack of 
coordination and direction which rules alone could not supply. Also, 


7 See footnote 5, supra. 
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as previously pointed out, there is much more to the operation of a 
court than the mere trial of cases, and the management of the cases 
prior to reaching trial and the manner of handling pretrial procedures, 
motions for continuance, etc., appeared quite as important in the 
measure of efficiency of a particular court as the conduct of trials. 

It was contended that as the judges of the central calendar system 
have no individual responsibility for a proportionate segment of the 
caseload (or, for that matter, for any cases until they are assigned 
them), it is easier for the indolent or less conscientious judge to do 
less than his share, thus substantially lowering the production of the 
court as a whole, without being held individually responsible for the 
increased backlog, as would be the case under the individual calendar 
system. In a number of the central calendar courts visited, there 
were strong indications that such conditions existed. Some courts 
reportedly had changed from the central calendar system to the 
individual calendar system because one or more of the judges weren’t 
carrying their share of the load and the other judges had tired of it. 

It was also contended that under the rotation system employed in 
the central calendar courts, a judge who is not too effective, for 
example, in pretrial work, in the assignment part, or in some other key 
position of the court operation, can adversely affect the work of the 
whole court. 

Another problem in the central calendar courts, which have numer- 
ous protracted and complicated cases, is that if these cases are assigned 
at an early stage to individual judges and become their sole responsi- 
bility, as is recommended, and if the respective judges of a court are 
assigned many cases of this type, they frequently will not be available 
to assist in the operation of the central calendar, to the serious detri- 
ment of its efficiency. Most of the chief judges attempt to assign 
individually as few of these cases as possible so that this will not hap- 
pen, but some cases are so complicated that they just do not adapt 
to the central calendar system. There were examples cited in some 
central calendar courts where as many as 18 different judges had passed 
on motions or some other proceedings of a single case. 

In the southern district of New York, where the problem of the 
complicated case exists to a high degree, a system was considered 
whereby the court would concentrate on its more complicated cases 
during one period and on the run-of-the-mill cases through the centra 
calendar system at another time, but apparently this has never been 
carried into effect. 

Of the larger central calendar courts visited, the District Court of 
the District of Columbia was one of the most impressive in its oper- 
ation of the calendar and the effective progression of cases to trial or 
other disposition. It has employed a compulsory pretrial rule almost 
since the new rules of civil procedure went into effect. The pretrial 
conference is used not only for its primary objectives, but as a means 
of requiring counsel to prepare their cases, exchange evidence, and 
consult with each other prior to the conference. The conference itself 
tends to gather in the loose ends and bring about the completion of 
the remaining preliminary proceedings. This court employs a calen- 
dar call of all cases which are at issue, but a case gets only one call. 
The objectives of the call are to screen out cases which do not belong 
in that court, to determine the status of the cases, to encourage the 
filing of certificates of readiness for trial, and to effect settlements if 
39805—59——3 
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there is a disposition in that direction. However, if a case has not 
been certified as ready prior to or at the time of the calendar call, 
the responsibility is placed upon counsel, by local rule, to complete 
preparation and certification of readiness within 6 months, otherwise 
the case will be dismissed, unless good cause is shown as to why it 
should not be. Further, in this court it is necessary for counsel to get 
permission of the court for a continuance, as contrasted with many 
courts which permit continuance by consent of counsel of both parties 
or with the permission of the clerk of court or the calendar commis- 
sioner. When the cases were reached for trial in court, it appeared 
that they were assigned to the judges in the trial parts in a constant 
flow without calendar breakdown or delays between the termination 
or settlement of one case and the beginning of the next one, and that 
this was accomplished with a minimum of waiting on the part of 
lawyers, litigants, and witnesses. There also appeared to be good 
coordination between the motions part, the ndvbncal mah. the calendar 
call, and the assignment part, with the court working as a coordinat- 
ed team. It would be well for some of the larger central calendar 
courts to adopt and put into effect certain of the techniques employed 
by this court. 

The general reaction to the central calendar operation, particularly 
with respect to the larger courts, was that a better administrative 
system would have to be devised if it is ever to be fully effective. 
Administrative direction in the district courts will be taken up later 
in the report. 


2. Lenient attitude toward continuances 


A common problem in many district courts having calendar con- 
gestion is that the bulk of civil practice consists of negligence cases 
which are handled by a few lawyers or law firms. This appeared to 
apply equally to plaintiff as well as defense counsel and the same 
counsel handle the bulk of the same type of cases in the correspondin 
State courts. This creates a situation where relatively few counse 
have a large percentage of the cases on the civil calendars and are 
continually seeking continuances on the basis of being engaged in 
other cases before other courts and judges, thus creating bottlenecks. 
Some of the courts, such as the districts of eastern Louisiana and 
Maryland, apparently have been successful in minimizing this problem 
by setting pretrial conferences and trials for specific dates well in 
advance and closely adhering to the schedule. A few courts have 
promulgated rules which tend to force lawyers or firms with an exces- 
sive number of cases on the docket to employ more trial counsel. 
The District Court for the District of Columbia has such a rule and a 
copy of it is attached as exhibit 2. 

While continuances in all types of cases for good cause are, at 
times, necessary, this practice In some courts appeared to have been 
badly abused by counsel who use it as an instrument of delay. 

As previously indicated, there is great discrepenacy between the 
attitudes of different courts and individual judges in the whole man- 
agement of the cases on the docket and cake ars, and the granting 
of continuances has a most serious effect upon delay and congestion, 
as well as upon the efficiency of the operation of a court. All judges 
desire the respect of the bar which practices before the court. Some 
judges appear to be able to maintain this respect while at the same 
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time being reasonably firm and requiring cases on their calendars to 
be promptly prepared and tried. It would apoess that others, in an 
effort to maintain the good will of the counsel who frequently appear 
before them do so by being unnecessarily lenient toward requests for 
continuances and deferments at the expense of the litigants and the 
timely disposal of cases. In this regard, the eastern district of New 
York might be cited as a prime example of a court where the bar had 
almost gotten out of hand, but there are a number of other courts 
and judges that appeared to be entirely too lenient in the matter of 
granting continuances. Some courts grant continuances almost auto- 
matically. It would appear that within the self-governing system of 
the judiciary, orders and procedures could easily be put into effect to 
deter excesses in the matter of granting continuances to the substantial 
improvement of the operation of many courts, 


3. Excessive jurors and excessive costs 


Perhaps one of the most concrete examples of how an abuse of ad- 
ministrative autonomy can result in a waste of appropriated dollars 
and a serious imposition upon persons called to serve on juries, is the 
practice engaged in by many judges of requiring an excessive number 
of jurors to their needs and calling them on days when there are no 
jury trials. 

While jury costs vary from district to district, depending upon the 
conditions prevailing with respect to the distance jurors must travel, 
the type of cases tried, etc.; while it is always necessary to call more 
jurors than will ever be needed and challenged; while larger jury panels 
are needed in criminal cases than in civil; and while in a few outstand- 
ing criminal or other cases it is necessary to call large numbers of 
jurors, generally these conditions are known in advance and can easily 

e provided for within a reasonable margin. It is reported that for 
the past several years an average of six jurors per jury trial have been 
challenged. 

However, particular courts habitually call far in excess of the number 
of jurors ever needed. In numerous courts, when inquiry was made of 
the clerks as to why more efficient use was not made of jurors, the usual 
reply was that the judges insisted upon larger panels being summoned 
than were ever used. It was also admitted in a number of instances 
that the judges keep jury panels waiting around regardless of whether 
or not a trial is imminent. Some judges reportedly feel that their time 
is sufficiently important that they should have jury panels waiting and 
available in the prospect of a jury trial, while others feel that the pres- 
ence of a waiting jury panel has a psychological effect in obtaining 
settlements just prior to trial. Generally speaking, however, it ap- 
peared to follow that the courts which lack good administrative direc- 
tion and calendar control also had a poor record in the utilization of 
jurors. 

An effective method employed to improve the utilization of jurors 
is the jury pool, in which the jurors for a multiple-judge court are 
anniiaed in one group and when a jury has been selected, those not 
used return to the pool for another assignment. Reportedly, there 
are 20 courts in the system which use the jury pool, but, paradoxically, 
some of the courts which have the worst records of juror utilization in 
the whole system (e¢.g., southern district of New York) employ a’ 
“pool.” However, it appeared that in the case of New York, the 
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“pool” was used as little more than an original gathering place and 
that not only was each judge drawing an excessive number of jurors 
from which to select a jury, but that excessive numbers of jurors were 
being held in reserve. 

(a) Fiscal 1958 yury costs—In fiscal year 1958, petit juror costs for 
the 86 districts amounted to $3,127,982.33. According to computa- 
tions of the Administrative Office of the United States Courts, 5,124 
jury trials were conducted (3,203 civil and 1,921 criminal) at a cost per 
jury trial of $610.45. Jury trials averaged 2.3 days in length, thus 
making the average petit jury costs per trial day $270.55. Jurors 
received reimbursement for 300,002 juror days, but actually served on 
only 168,287 days. In addition, jurors who were challenged and did 
not serve were paid for 29,628 juror days, which left 102,087 juror days 
on which jurors were called and paid but were not used. As the 
average petit juror per diem cost is approximately $10, including travel 
and subsistence allowance, over $1 million, or about one-third of the 
amount appropriated for the petit juror system, was paid to jurors who 
were called but neither challenged nor used. When it is considered 
that the courts with the good records for juror utilization, as well as 
those with the poor records, go into the making up of these averages, it 
can readily be seen that the waste of appropriations and the needless 
inconvenience to prospective jurors called reach shocking proportions 
in the courts with the poorest records of juror utilization. For ex- 
ample, from information obtained for fiscal year 1958 regarding jury 
costs for particular districts, it appeared that in the southern district 
of New York, which had one of the worst records in the system for 
juror utilization, total costs for petit jurors reportedly amounted to 
$289,792.93, of which 58.8 percent, or $170,398.24, represented. pay- 
ments to prospective jurors called but not used, while but 41.2 per- 
cent, or $119,394.69, was the amount paid jurors who actually served 
or were challenged. It further appeared that the petit juror cost per 
day per jury trial for the southern district of New York was $308.61 
and for the northern district of Illinois, $301.72, while in the district 
of Maryland it amounted to but $138.57. 

(6) Administrative Office studies on costs of the jury system.—For the 
past 6 years, the Administrative Office of the United States Courts has 
conducted an annual study of the costs of operating the jury system. 
This study reflects, by district, the average panel called the first day 
of trial; the number of trials; the number of days on which panels 
were called and not used; the number of jurors present, broken down 
by the number serving or challenged and the number in reserve; the 
percentage of jurors serving or challenged; and the percentage serving 
or challenged of the jurors called for the first day of trial. The study 
points out that during fiscal 1958 there were 1,083 panels, aggregating 
38,070 jurors, summoned and not used and that, in addition to the 
inconvenience to these prospective jurors, the cost to the United 
States was in excess of $380,000. This highly significant report, 
which is attached as exhibit. 3, pointed out that the figure in the last 
column of the schedule reflecting utilization in the respective courts 
by the percentage of jurors serving or challenged of the number called 
for the first day of trial is the most reliable for comparative purposes. 
In pointing out the great disparity which exists among the district 
courts in the handling of jurors; the report stated that the percentage 
of jurors used on the first day of trial ranged from a high of 83.9 
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percent in the court with the best record to a low of 18 percent in the 
court with the poorest record. 

It is indicated that this report, and the previous ones, at the direc- 
tion of the Judicial Conference, have been circulated to the circuit 
and district judges and the clerks of district courts for the purpose of 
calling attention to those courts where jury costs appear to be exces- 
sive, as well as to the districts where an efficient system of jury oper- 
ations has held down the costs. It is astonishing to note, however, 
that with few exceptions, the courts with the poor records of jury 
utilization have continued to maintain such records, and there has 
been little improvement in the overall conditions since these studies 
were begun. 

In the face of such seeming indifference not only to a serious waste 
of appropriated funds but to a great imposition upon prospective 
jurors who are called but not used, it is suggested that the Congress 
consider the substantial curtailment of the appropriations for the 
petit jury system in order to require the courts, where indicated, to 
install and practice an improved system of juror utilization. 


D. ADMINISTRATIVE DIRECTION IN THE DISTRICT COURTS 


As pointed out earlier in this report, section 137, title 28, United 
States Code, provides: 

The business of a court having more than one judge shall be divided among 
the judges as provided by the rules and orders of the court. 

The chief judge of the district court shall be responsible for the observance of 
such rules and orders and shall divide the business and assign the cases so far as 
such rules and orders do not otherwise prescribe. 

This section also provides that if the judges of a particular district 
court cannot agree on rules or orders, the judicial council shall make 
the necessary orders. 

Section 136 of the same title provides that: 

In each district court having more than one judge, the district judge who is 
senior in commission shall be the chief judge of the district court. 

Rule 83 of the “Rules of Civil Procedure for the District Courts of 
the United States” * provides: 


Each district court by action of a majority of the judges thereof may from time 
to time make and amend rules governing its practice not inconsistent with these 
rules. Copies of rules and amendments so made by any district court shall 
upon their promulgation be furnished to the Supreme Court of the United States. 
In all eases not provided for by rule, the district courts may regulate their practice 
in any manner not inconsistent with these rules. 

In other words, although the standard codes of civil and criminal 
procedure for United States district courts provide the general rules 
of practice, it is left to the judges of those courts to formulate local 
rules and orders providing for the type of calendar system to be 
employed and how the internal affairs of the court will be handled. 

In the courts visited, it was found that these rules differed greatly 
from court to court, and in some courts, the rules even appeared to be 
inconsistent with the spirit of the uniform rules of judicial procedure. 
It also appeared that the substantial disparity in these local rules, in 
the absence of the proper functioning of the judicial councils and the 


8 Rule 57 of the “Rules of Criminal Procedure for the District Courts of the United States” contains 
similar provisions. 
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Administrative Office (see subsecs. E and H below), greatly con- 
tributed to the difference in the efficiency between courts. It appeared 
to be one of the primary reasons why one court would be operating at 
peak effectiveness while a court in a nearby district was bogged down 
by a morass of inept rules—why one court would shut down its civil 
calendar for 3 months each year, regardless of its backlog, while other 
courts would be working all summer, etc. Further, it was found in a 
number of districts that the formulation of local rules and orders by 
action of a majority of the judges of a court leveled out at something 
considerably less than aggressive rules for the expeditious conduct of 
the siairtitalas court’s business. Also, in large multiple-judge courts, 
with each judge having his own highly individualistic views, it appeared 
next to impossible to formulate a set of local rules which, on the one 
hand, would form a basis for the effective operation of the court and, 
on the other hand, would please all of the judges of the court. It was 
ascertained that in some courts where a particular rule or order had 
been promulgated, some of the judges of the court would not be fol- 
lowing it. In short, the administrative autonomy exercised by many 
judges substantially detracted from the efficiency of the operation in 
many of the district courts visited. It appeared that much remains 
to be done to bring these local rules and orders into closer accord with 
the spirit of the systemwide ‘Civil and Criminal Rules of Judicial 
Procedure,” which had provided an outstanding example for other 
court systems in the country to follow. 

1. Limitations in the authority of the chief judge 

If the local rules, as propounded by the judges of a district court, 
are comprehensive with respect to the manner in which the business 
of the court will be divided, the calendar system and practices to be 
employed, etc., there appears to be little authority left for the chief 
judge in the area of administrative direction of the court, except to 
see that such rules are carried out. For example, in certain individual 
calendar courts where a particular judge or judges were far behind the 
other judges of the same court, it appeared there was little the chief 
judge could do about it, even when he desired to, unless the court as a 
whole agreed to a redistribution of the cases or the taking of some other 
action. 

In the multiple-judge central calendar courts where there is no 
individual rsdpansibilicy by judge for a particular segment of the 
caseload, but where the local court rules provide generally how the 
work is to be handled, the task of the chief judge appeared to be even 
more difficult. Even though Federal judges for the most part possess 
a high degree of responsibility, on the basis of conditions found to 
exist in many of the courts visited, the conviction was gained that 
more authority in the chief judge would be highly desirable. In 
response to questions as to whether or not the chief judges of district 
courts need more authority, while a number of the idles felt that 
they did, the majority opinion was that they did not. This latter 
opinion was even expressed by a number of chief judges. It was the 
consensus that the chief judge should lead by example and obtain 
results through persuasion and cooperation of the other judges. This 
appeared to preserve and perpetuate administrative autonomy in the 
individual judges and seemed a most indirect and ineffective way to 
accomplish better and more economical administration of the business 
of the courts. 
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In the smaller courts visited, where administrative problems were 
not difficult, it was generally found that there was close cooperation 
between the judges and that the administrative problems were 
worked out informally without loss of efficiency. However, in the 
larger multiple-judge courts, only in the rare case where the chief 
judge possessed the happy combination of inspirational leadership, 
above average administrative ability, and great patience, did it 
appear that progressive, strong administration prevailed. Generally, 
the impression was gained that the chief judge, while being placed in 
the position of being responsible for the level of efficiency and the 
output of his court, had too little authority and insufficient tools of 
management to accomplish this end. While the chief judge can set 
the tone and accomplish much toward more efficient operation of 
his court, he is still severely limited under the present organizational 
setup of the district courts. 

2. Administrative responsibility solely on the basis of seniority 

What appeared to be another serious problem in the administration 
of the business of district courts is the fact that the responsibility for 
the administration of district court rules and business rests upon the 
chief judge, who acquires that status solely on the basis of seniority in 
point of service and frequently at an advanced age. To begin with, 
the appointment of a Federal judge is not made on the basis of his 
administrative ability. His appointment is for life, on good behavior, 
and he is not required to cand upon his record in order to hold his 
position. While, as would be expected, many of the judges possess 
excellent administrative ability, the record reflects numerous examples 
of outstanding jurists who evolved to the position of chief judge of 
large multiple-judge courts under the judicial seniority rule, who had 
little concern for matters administrative and, reportedly, the operation 
of their courts reflected it. The administration of the business of a 
large metropolitan area United States district court, with its thousands 
of cases, numerous calendars and parts, and large staff of supporting 
personnel, is a task to tax the abilities of a professional expert in the 
field of administration. Yet, this responsibility comes to a judge 
through the accident of his becoming senior in point of service to any 
other judge of that particular court, generally many years after his 
appointment. While this accident may well produce the best judge 
to carry out this function, not too infrequently these added adminis- 
trative responsibilities devolve upon a ‘alas who is reaching that stage 
of life where he is content with the status quo and is not possessed of 
the energy to wrestle with the infinite and difficult problems presented 
in the day-to-day operation, to say nothing of improvements which 
may be needed. 

A chief judge of a United States district court also has many ad- 
ministrative duties in addition to seeing that the local rules and orders 
of the court are carried out. He is the chief administrative officer of 
the court and there are a host of matters which arise in connection 
with the clerk’s office, the court reporters, the referees in bankruptcy, 
and the United States attorney’s and marshal’s offices, which must. be 
passed upon and decided. The placing of all this additional responsi- 
bility on a judge simply because he has become senior in point of serv- 
ice appears fair neither to him, to the litigants of his court, nor to the 
system as a whole. ‘The enactment of a law last year requiring chief 
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judges of Federal courts, except the incumbent chief judges of two- 
judge district courts, to step down from the position of chief judge 
upon reaching the age of 70, may be a step in the right direction but 
it does not appear to solve the problem. 


3. Improved administrative direction indicated 


Obviously, the operation of many of the United States district 
courts has become big business. Traditionally, however, United 
States courts have tended to be autonomous and Federal judges 
answerable only to themselves. While such a system appears to 
have worked with reasonable success as long as the administrative 

roblems were not too complex, the conditions found in many of the 
lanber courts visited clearly reflected that improved methods of ad- 
ministrative direction are necessary to prevent a continuance of de- 
lay and costly inefficiency in the operation of the district courts. It 
is vitally important that any system preserve the judicial autonomy 
of the Federal judge, but judicial autonomy and administrative au- 
tonomy are entirely different, and this fact will have to be more gen- 
erally recognized and accepted before any real improvement can be 
expected. 

While there may be many ways to bring about better administrative 
direction of the United States district courts, the following sugges- 
tions appeared to be the most practical and to the point in bringing 
about better efficiency and economy of operation. 

(1) In the larger United States district courts there should be an 
administrative assistant who has the professional business experience 
and training to properly assist the chief judge or his delegate in the 
operation of the court business. The United States District Court 
for the District of Columbia already has such a position. 

(2) In each district having more than one judge, the chief judge 
should have the authority to designate the judges to preside over and 
attend the various divisions an - sessions of the district court; to 
determine and fix the time of the various sessions of the court; to 
arrange the business of the court and to divide and assign it among 
the judges. In short, the chief judge should be charged with the 
general administration and superintendence of the court and the 
implementation of all orders of the judicial council. 

(3) It should be required that each associate judge attend and serve 
at any division or session of the court to which he is assigned. 
Further, each associate judge should be required to submit to the 
chief judge a signed biweekly report reflecting the duties he has per- 
formed, specifically the number of days and hours in attendance in 
court, broken down by time spent on the bench and time spent in 
chambers, and the cases and type of work which occupied his time, 
together with such other data as may be required by the chief judge, 
in such form as the chief judge shall require. 

(4) The chief judge should be required to submit to the judicial 
council of the circuit and to the Administrative Office of the United 
States Courts a quarterly report, in writing, of the business of the 
court and of the duties performed by each of the judges of the court 
during that period. A copy of this report should be filed in the office 
of the clerk of court an be made available and subject to public 
inspection. 

(5) It should be required that the chief judge and the associate 
judges meet together at least once a month, at a time designated by 
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the chief judge, for the consideration of such matters pertaining to the 
administration of the court’s business as may be brought before them, 
including the taking of such action as may be necessary to promptly 
carry into effect all orders of the judicial council. 

(6) The chief judge should have the authority to delegate, probably 
with the advice and consent of the judicial council of the circuit, to an 
associate judge of the court possessing the necessary administrative 
ability, the function of administering the court calendars and dockets 
and otherwise coordinating the work of the court to the end of effi- 
ciently disposing of the caseload. 

It is recognized that such a change in the administrative direction of 
the district courts might be unpopular and resisted by many of the 
judges, but if a serious effort is to be made to improve the operations 
of the United States district courts, changes in the present administra- 
tive setup are inevitable and the judiciary should be the first to recog- 
nize and support such changes. Amendments to the present law 
(28 U.S.C. 137) would be necessary to bring about the suggested 
changes. 


E. CIRCUIT JUDICIAL COUNCILS—FAILURE TO IMPLEMENT THE LAW 
REQUIRING SUPERVISION OF DISTRICT COURTS 


As pointed out earlier in the report, section 332, title 28, United 
States Code, provides: 


The chief judge of each circuit shall call, at least twice in each year and at 
such places as he may designate, a council of the circuit judges for the circuit, 
in active service, at which he shall preside. Each circuit judge, unless excused 
by the chief judge, shall attend all sessions of the council. 

The council shall be known as the Judicial Council of the circuit. 

The chief judge shall submit to the council the quarterly reports of the Director 
of the Administrative Office of the United States Courts. The council shall take 
such action thereon as may be necessary. 

Each judicial council shall make all necessary orders for the effective and 
expeditious administration of the business of the courts within its circuit The 
district judges shall promptly carry into effect all orders of the judicial council. 


Section 604 of title 28, United States Code, which enumerates the 
duties of the Director of the Administrative Office of the United 
States Courts, provides, in part: 

(a) The Director shall be the administrative officer of the courts, and under 


the supervision and direction of the Judicial Conference of the United States, shall: 
+ * « + 7 * * 


(2) Examine the state of the dockets of the courts; secure information as 
to the courts’ need of assistance; prepare and transmit quarterly to the chief 
judges of the circuits, statistical data and reports as to the business of the 
courts;’ 


The objectives of this legislation, which was passed in 1939, appear 
quite clear. Senate Report No. 426, of the 76th Congress, at page 4, 
in commenting upon the bill which was later passed, quoted ut length 
from Chief Justice Groner, who had appeared before committees of 
Congress. An excerpt from Chief Justice Groner’s statement follows: 

* * * The provisions in relation to the duties of the judicial council, condensed, 
are that the administrative officer shall examine the state of the dockets, shall 
ascertain the cause of apparent delays in the disposition of cases, the time which 


the judges give to the trial of cases, and the whole subject of the work of the 
district courts, and once in each quarter he is required to put that information 
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together, with his comments in the form of a report, which he submits to the newly 
instituted judicial council. 


* * * * * * * 


The bill provides that it shall then be the duty of the judicial council in each 
circuit to consider the report of the administrative officer, and promptly to take 
such action as may be necessary to correct whatever is made the subject of 
criticism therein. That means that if the administrative officer finds that in any 
particular district the work is behind, as I have heard it said is true in some 
particular districts, that fact will be embraced in his report and brought to the 
attention of the judicial council, and that council will see to it, either that the 
particular judge who is behind in his work catches up with his work or that assist- 
ance is given to him whereby the work may be made current. 

* * * *~ * * * 


The bill also provides what is not now true, that it shall be the duty of the 
district judge, when admonished or when matters are otherwise brought to his 
attention by the judicial council, to take whatever steps are thought to be neces- 
sary or declared to be necessary to correct those things which ought not to exist 
in a well-run judicial system. 

In spite of the fact that these laws have been on the statute books 
for 20 years, efforts on the part of the judicial councils and the Ad- 
ministrative Office to carry out these legislative mandates appear to 
have been relatively negligible. 

Seemingly, there has been great reticence on the part of the judicial 
councils of the circuits to give orders and instructions to the district 
courts within their respective circuits. The chief judges of two of the 
circuits visited indicated that they would be most reluctant to 
“meddle” in the affairs of district courts. In the face of the clear 
authority imposed by law, it is difficult to understand this position. 
On the other hand, numerous district court judges interviewed took 
the position that the judicial council of circuit judges was not in a 
position to give them directions. Some of them were of the opinion 
that the judicial council could not act unless the district court judges 
disagreed in formulating rules and orders of the district court, others 
merely stated that as a high parece of the appellate court judges 
had never had trial court experience, they didn’t understand the prob- 
lems of the district courts and therefore were not qualified to give 
instructions and that such would be resented if they did. 

These reasons hardly appear to be an adequate answer as to why 
the judicial councils have not carried out their functions as prescribed 
by law. While section 137 of title 28 does provide that if the district 
court judges cannot agree on local rules and orders, the judicial council 
shall make the necessary orders, this section seems clearly to have no 
relation to the specific statutory functions imposed by section 332, of 
title 28, requiring the judicial council of each circuit to take such 
action, based on its review of the quarterly reports of the Director of 
the Administrative Office of the United States Courts, as may be 
necessary and to “make all necessary orders for the effective and 
expeditious administration of the business of the courts within its 
circuit.”’ 

To further clarify the legislative intent of the act, an excerpt from 
the report of the euss udiciary Committee (H. Rept. 702, 76th 
Cong.), is being set forth as follows: 

One further significant fact should be mentioned. Congress has created the 
inferior Federal courts and has the right to expect that they will function efficiently 
and expeditiously, but Congress thus far has failed to provide adequate adminis- 


trative machinery whereby the best results may be obtained from the Federal 
judicial system. This bill is intended to supply that need. Experience has 
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shown that the absence of administrative control which causes a delay of justice 
has amounted in many instances to its denial, and has occasioned bitter resentment 
among litigants. There are those who fear to litigate just causes in the Federal 
courts because of delays and resulting expense. On the other hand, prompt trial 
of cases would result in the elimination of causes brought only for the purpose of 
delay and harassment, because those cases are void of accomplishment when 
prompt trials are had. 


The bill places the responsibility for judicial administration where it belongs— 
with the judiciary—and it will be an urge to the elimination of the evil of judicial 
delays that the citizens of the country know that the courts have in their power the 
prompt and adequate disposition of pending cases. 

For further information with respect to legislative history, see 
appendix A. 

uggestions were received from district court judges that the 
judicial councils would operate more effectively and advisedly if the 
district courts were represented on these councils, somewhat in the 
manner of the recent change whereby there is now district court 
representation on the Judicial Conference of the United States. In the 
light of the facts developed with respect to the inadequacy of the local 
rules and orders of numerous district courts, it is not readily apparent 
how this enlargement of the circuit judicial councils by district court 
representation would materially improve the functioning of such 
councils. However, if such representation would bring an improve- 
ment in the functioning of the councils in the matter of supervising 
district court operations, certainly consideration should be given to 
bringing it about, for improvement is badly needed. But, it would 
not appear that this step alone would be significant without further 
ae the whole machinery of administrative direction and 
control. 

Even as presently constituted, appellate judges acting as a council 
body on the basis of adequate facts amelie them by the Administra- 
tive Office should be able to tell whether or not a court is being properly 
managed; whether certain judges are behind or are not doing their 
share of the work; whether cases are being neglected; or whether a 
court needs assistance. The council, through its presiding judge, has 
the authority to transfer judges within the circuit to a court in trouble 
if that appears to be in order, or to give any other instructions neces- 
sary to correct particular situations. 

It was also suggested that the operation of the judicial councils 
would be greatly improved if circuit judges were required to spend 
at least 2 months of each year in the trial of district court cases. This 
would, at least, result in a better undérstanding by the appellate 
judges of the problems encountered by district court judges. 

The extent to which judicial councils have taken action under their 
authority to improve conditions within the courts of their respective 
circuits was extremely difficult to determine and appeared to consist 
of isolated instances of bringing pressure on superannuated chief 
judges to retire, or suggestions to a district court to conduct a study 
of its docket conditions. There was one instance reported where a 
judicial council attempted to set a vacation schedule for one of the 
district courts within its circuit, which instruction was defied and 
nothing was done about it. 

On the basis of all the facts, it is suspected that the underlyin 
reasons why the judicial councils have not functioned as they shoul 
relate to the area of the individual autonomy of each judge, the fact 
that one judge’s commission, for practical purposes, is identical with 
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all the others, and the traditional deference which one judge shows 
another. 

Perhaps it might seem that charging the judicial councils with the 
responsibility for administrative supervision of the operations of the 
district courts, as indicated, is in a sense like asking the tail to wag 
the dog. There is little question but that the proper discharge of 
the judicial councils’ supervisory functions under the present admin- 
istrative setup of the district courts, if actually carried out, would be 
a most difficult task. The complement of the judicial councils ranges 
from three to nine members, depending upon the number of appellate 
yugee in a circuit. Administrative support in appellate courts is 
imited. There ale numerous district courts in most of the circuits 
(one circuit has 16 districts), and, of course, the principal task of the 
appellate courts is passing upon appeals from district courts. Fur- 
ther, everything which was stated about administrative direction 
passing to the chief judges of the district courts solely on the basis 
of seniority is equally applicable in the case of chief judges of appeals 
courts who also act as the presiding officer and administrative head 
of the judicial council. Regardless of these facts, it would appear 
that in any self-governing and properly coordinated judicial system, 
supervision of the operations of district courts from a higher level is 
vital to the system. In theory at least, the existing law appears to 
provide that supervision in a most logical mapner. It was the judi- 
ciary, for the most part, which urged Congress to enact the present 
law relating to the supervisory functions of judicial councils. It has 
been on the statute books for aoncesiaebhaly 20 years without any 
requests for changes being made, and it would appear incumbent 
upon the judiciary to make it work or to request amendment to the 
present law. 

Seemingly, however, the supervisory functions of the judicial coun- 
cils would be infinitely easier to perform if such councils received 
periodic reports from the chief judges of the district courts, as sug- 
gested in subsection D above. Possessed of these facts and the in- 
formation which could and should be supplied periodically by the 
Administrative Office field checks on the state of the dockets and 
other conditions existing in the district courts, the judicial council 
would at least have a relatively complete factual picture of the oper- 
ations of the respective district courts. 

It would also seem that if the judicial councils are to be held ac- 
countable for the supervisory functions with which they are charged 
(28 U.S.C. 332) and if there is to be administrative control and 
direction within the judiciary based upon sound business principles, 
the councils should have the authority to appoint the chief judges of 
the district courts. This would require amendment to present law. 


F. THE JUDICIAL CONFERENCE OF THE UNITED STATES 


Although principal supervisory authority in the Federal judiciary 
is vested at the judicial council level and the National Conference of 
Judges is primarily advisory with respect to the actual operation of 
the courts within the system, nevertheless, it is and should be a very 
powerful body. It appeared that a greater collective consciousness of 
the need for improvement of the system as a whole could exist at the 
Conference level and that, if it did and if improved administrative 
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machinery for the operation and supervision of the business of the 
district courts were put into effect, far superior results would be ob- 
tained by the judiciary’s self-management system. An example in 

oint; namely, the failure of the Conference to work out at the national 
lord a schedule for the assignment of judges, as prescribed by law 
(28 U.S.C. 331) will be discussed later under ‘The Judicial Assignment 
System.” 

An enlargement of the authority of the Judicial Conference is 
seemingly indicated in one respect if better administrative direction 
is to prevail throughout the system. For the same reason that the 
judicial councils should appoint the chief judges of the district courts, 
the Judicial Conference of the United States should appoint the chief 
judges of the courts of appeals of the respective circuits. 


G. THE JUDICIAL ASSIGNMENT SYSTEM 


As pointed out earlier, in section III of this report, sections 291 
through 295, of title 28, United States Code, provide that— 

(1) the Chief Justice of the United States may assign tempo- 
rarily any circuit judge to act in another circuit upon the presen- 
tation of a certificate of necessity by the chief judge or circuit 
justice of the circuit wherein the need arises (sec. 291(a)); 

(2) the chief judge of a circuit or the circuit justice may, in 
the public interest, temporarily assign any circuit judge within 
the circuit to hold a district court in any district within the 
circuit (sec. 291(d)); 

(3) the chief judge of a circuit may assign one or more district 
judges within the circuit to sit on the court of appeals thereof 
whenever business so requires (sec. 292(a)); 

(4) the chief judge of a circuit may, in the public interest, 
assign temporarily any district judge of the circuit to hold court 
in any other district in the circuit (sec. 292(b)); 

(5) the Chief Justice of the United States may assign tempo- 
rarily a district judge of one circuit for service in another circuit, 
either in a district court or a court of appeals, upon presentation 
of a certificate of necessity by the chief judge or circuit justice of 
the circuit where the need arises (sec. 292(c)); 

(6) a retired circuit or district judge may be assigned to such 
duties in any circuit as he is willmg to undertake, by the chief 
judge or the judicial council if it is within his circuit, or by the 
Chief Justice of the United States if he is assigned outside his 
circuit (sec. 294(b)); and 

(7) no assignment of a circuit or district judge in active service 
shall be made without the consent of the chief judge or the judicial 
council of the circuit from which the judge is to be assigned. 

The statutory history of most of these laws relating to the assign- 
ment of judges to other districts goes back to a period much earlier 
than the creation of the Judicial Conference of the United States 
(1922). It would appear from the language of the present enactments 
that there is no limitation on the extent to which assignments may be 
made where there is a need, except that where assignments are made 
from one circuit to another, the chief judge or judicial council of the 
circuit from which the assignment is to be made must give consent. 
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In spite of this, and the fact that one of the functions of the Judicial 
Conference of the United States, as prescribed by law, is to “prepare 
plans for assignment of judges to or from circuits or districts where 
necessary” (sec. 331, title 28, United States Code), there appears to 
be an almost complete lack of organization of judicial manpower at 
the national level to deal effectively with the problems of calendar 
congestion and delay in courts needing assistance. The failure to 
make some tangible effort in this direction is difficult to understand, 
because although the Judicial Conference of the United States is 
primarily a policymaking body and its recommendations are only 
advisory, the membership of the Conference includes the chief judges 
of the circuits, who are also the presiding officers of the respective 
judicial councils, and it would seem that if there were a community 
of interest in the better operation of the system as a whole and a 
concerted effort to make the assignment machinery work, it could 
easily be carried into effect. For example, if what is presently being 
undertaken in the eastern district of New York were repeated in a 
number of other courts, the conditions existing in the district courts 
would be immeasurably improved. 

In recognition of the existence of a need for improvement in the 
assignment planning at the national level, the Director of the Adminis- 
trative Office of the United States Courts, in his annual report for fiscal 
year 1958, stated: 

While many judges and courts are seriously overburdened, it is a fact that other 
judges in other courts have comparatively little work. Adjusting such a work- 
bed is a viry delicate and complicated matter, but it should be undertaken. It 
is also respectfully suggested that the responsibility for preparing plans for the 
assignment of judges to or from circuits or districts, where necessary, which has 
been placed upon the Judicial Conference by the Congress (28 U.8.C. 331), calls 
for a renewed study of the subject. 

It might appear that as the problem and the responsibility have 
existed for such a long period (the act creating the Judicial Conference 
RNY passed in 1922), something more than “study” should be done 
about it. 

Former chief judge of the 10th circuit, Orie L. Phillips, who is 
recognized for his effective use of the assignment technique in his 
circuit, in an article appearing in the June 1955 issue of the Journal 
of the American Judicature Society under the title, ‘“Better Court 
Administration—A Challenge to the Bench and Bar,’ stated: 

Only under a plan by which trial judges can be assigned to other courts and 
the judicial manpower distributed to meet the needs of the several courts through- 
out the judicial system and under which each judge feels a responsibility for 
prompt and competent administration of justice in all the courts in a state or 


circuit, can we hope to relieve congestion in particular courts and effect that ex- 
peditious administration of justice which the courts should afford litigants. 


It is noteworthy to point out that Judge Phillips added: 
But no system or plan will work without an administrative head to guide it. 


From the language of the statutes, it would seem that a judge who 
is assigned to a court or circuit other than his court of permanent 
designation has no alternative but to fulfill the assignment. In prac- 
tice, however, no such assignments are made without the consent of 
the judge being assigned. There appears to be little information, 
however, as to just what extent this practice has limited the assign- 
ment of judges from courts with light caseloads to those needing 
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assistance, but the record does reflect that in practically every circuit 
there are district courts where the caseload would permit the assign- 
ment of one or more judges to other districts and other circuits in 
need of assistance, which procedure is employed to a relatively limited 
extent. 


1. Judicial assignments in fiscal year 1958 


From information requested of the Administrative Office, it was 
determined that the total cost for travel and subsistence of circuit 
and district court judges and staffs on assignment in other districts 
and circuits during fiscal year 1958 amounted to $117,943 ($7,040 for 
circuit judges and staffs, $81,841 for district court judges and staffs, 
and $29,062 for retired judges and their staffs). When it is considered 
that it is the frequent practice for judges to take their law clerks and 
secretaries with them on such assignments, and, on occasion, even a 
court reporter or crier, and that numerous of these trips are for long 
distances and for a considerable period of time, the total cost figure 
of approximately $118,000 gives some idea of the limited extent to 
which judges are assigned to other courts. 

When these assignments are further analyzed, they also reflect that 
a substantial percentage of them are not necessarily from courts with 
light caseloads to courts which have heavy caseloads or congested 
calendars, but are based on what appeared to be personal arrange- 
ments between particular judges and courts. For example, during 
fiscal year 1958, four judges of the southern district of New York 
spent 162 days on assignment to courts on the west coast, principally 
in the northern and southern districts of California, at a cost for travel 
and per diem for themselves and their staffs of $8,667, and two judges 
from the northern district of California spent 55 days on assignment 
in the southern district of New York at a cost of $3,527 for travel and 
per diem for themselves and their staffs. These “personal arrange- 
ment”’ assignments apparently are not frowned upon by the judiciary 
as it is felt that a judge gains valuable information as to how court 
business is being handled in other districts and sometimes judges take 
the time they would otherwise spend on vacations to work in other 
courts. The point is that when this type of assignment is eliminated 
from the total number of assignments, what is left does not appear to 
reflect a very effective use of assignments to improve court adminis- 
tration and to reduce congested calendars. 

Schedules reflecting time spent by visiting judges in other district 
courts during fiscal year 1958 listed by (1) districts visited, and (2) 
districts of origin and judges contributing, are attached as exhibits 
4—-A and 4-B. 


2. The issue of adequate subsistence allowance 


The contention is made that the present law limiting to $15 per day 
the subsistence allowance for Federal judges in travel status operates 
to seriously curtail the movement of judges from one court to another, 
because actual living expenses while in travel status exceed the amount 
allowed by law. In this connection, new legislation has been recom- 
mended by the Judicial Conference of the United States which would, 
in effect, permit Federal judges to receive actual expenses up to $25 
per day. In the event more effective use is to be made of the assign- 
ment of judges to other courts for the general improvement of court 
administration, this appears to be a meritorious request. 
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H. THE ADMINISTRATIVE OFFICE AND MEANINGFUL STATISTICS 


The establishment of the Administrative Office of the United States 
Courts in 1939 was widely heralded as a momentous advance in court 
administration. It was the first such organizational setup on a large 
scale for the administration of court business and has served as a model 
for numerous State and other court systems. It is the business depart- 
ment and administrative nerve center of the Federal judicial system. 

While full credit should be given to the highly necessary functions 
which the Administrative Office has performed, even from a cursory 
examination of the role which the Office has played since its creation, 
it is apparent that it has not fulfilled one of the principal purposes 
for which it was designed; namely, the examination of the status of 
court dockets. The failure to pay more than token service to this 
requirement would appear to be one of the principal reasons for the 
lack of administrative control throughout the system which exists 
today. 


1. Examination of lower court dockets and quarterly reports to the 
judicial councils 
The functions of the Administrative Office, as prescribed by law, 
have been set forth earlier in the report under section III, ““Organiza- 
tion of the Judiciary,’”’ and they will not be repeated here. 
Specifically, however, the Director of the Administrative Office of 
the United States Courts is charged by law (28 U.S.C. 604(a)(2)) to— 
examine the state of the dockets of the courts; secure information as to the courts’ 


need of assistance; prepare and transmit quarterly to the chief judges of the 
circuits statistical data and reports as to the business of the courts. 


Senate Report No. 46, 76th Congress, in commenting on the bill 
which later became law, quoted Chief Justice Groner as follows: 


The object in stating those duties (of the Administrative Office of the United 
States Courts) in such detail was to cover all activities of the courts so far as 
possible, the theory of the bill being that the administrative officer should acquaint 
himself with the state of the dockets of the courts, all the district courts all over 
the United States * * * the provisions in relation to the duties of the judicial 
councils, condensed, are that the Administrative Office shall examine the state of 
the dockets, shall ascertain the cause of apparent delays in the disposition of cases, 
the time which the judges give to the trial of cases and the whole subject of the 
work of the district courts, and once in each quarter, he is required to put that 
information together, with his comments in the form of a report, which he sub- 
mits to the newly instituted judicial council * * * that means that if the adminis- 
trative officer finds that in any particular district the work is behind, as I have 
heard it said is true of some particular districts, that fact will be embraced in his 
report and brought to the attention of the judicial council, and that council will 
see to it that the particular judge who is behind in his work catches up in his work 
or that assistance is given to him whereby the work may be made current. 


There appears little question but that the legislation contemplated 
an actual periodic examination and analysis of the district court 
dockets by personnel of the Administrative Office. This it does not 
do, and its failure to do so would appear to have detracted immeasur- 
ably from the effectiveness of Federal court administration, for with- 
out detailed information, the judicial councils could not intelligently 
act even if they had been so disposed. This failure should not be at- 
tributed so much to the Administrative Office as to the Judicial Con- 
ference of the United States and the respective judicial councils. The 
Administrative Office is under the direction of the Judicial Conference, 


—— 
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which is composed, in part, of the chief judges of the circuits, who, in 
turn, are the principal officers of the respective judicial councils. 

The Administrative Office does make quarterly reports to the 
judicial councils, but except in one particular, they consist merely of 
general statistical information, similar to that contained in the annual 
report, brought up to date as of the particular period. The specific 
information which is furnished to each judicial council relates to cases, 
motions, and other matters which have already been heard by the 
judges within the circuit but have been held under advisement for 
more than (1) 30 days, (2) 60 days, and (3) 90 days. This calls these 
eases to the attention of the judicial councils and the judges them- 
selves, and reportedly has a very salutary effect. However, these 
quarterly reports contain no information relating to particular cases 
that have been lying on the dockets or calendars of particular courts 
awaiting trial or other disposition for an undue period of time, and, 
of course, as regular field checks are not made of the courts, no infor- 
mation is furnished as to the condition of the district court operations, 
the particular problems of a court, etc. 

The present Director of the Administrative Office obviously recog- 
nizes the failing of his office in this respect. In his annual report for 
fiscal year 1958, in discussing the need for improved judicial admin- 
istration, he stated, in part: 

A principal reason why these administrative organizations have not produced 
better judicial administration is because the Administrative Office has never 
been staffed or equipped to perform the function which was expected of them. 

The Administrative Office ought to be able at the request of any district court 
or judicial council to make a field survey of the operation of any seriously congested 
court. Such surveys are the only way of developing the complicated and obscure 
facts which are usually the root causes of critical congestion. These facts are 
essential to any corrective action by the court itself or by the judicial council. 
They are equally essential in demonstrating the need for additional judgeships and 
precisely where such additions are required. Although surveys of this sort 
were urged on the Congress in 1939 as the principal reason for creating the Ad- 
ministrative Office, the staff to conduct such surveys has never been provided. It 
is respectfully suggested to the Conference that it would contribute to improve- 
ment in judicial administration if the Administrative Office were staffed and 
equipped so as to enable it to serve it and the Judicial Conference in the manner 
and the the extent contemplated by the Congress when the Administrative Office 
Act was passed. 

The Director of the Administrative Office might well have further 
stated that no concerted effort has been made in the past to obtain 
the funds to conduct such surveys. It is understood that in the cur- 
rent fiscal year budget, provision is made for substantial additional 
funds for the operation of the Administrative Office. To what ex- 
tent the total amount of the increase requested is warranted, this 
study has not concerned itself, but it is patently obvious that if the 
present staff is not adequate to conduct such field studies, money 
should be appropriated for that purpose, and it is so recommended. 


2. aa information obtained and published by the Administrative 
fice 

The impression was obtained from the statistics which are put out 

by the Administrative Office that although they are voluminous, 

informative, and of great assistance in the operation of the courts 

and as an aid to Congress, they have some tendency to be self-serving 

and could go a great deal further in reflecting the true conditions 
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rom exist in the respective courts and the reasons for these con- 
itions. 

The Administrative Office receives in excess of 300,000 cards and 
reports annually from the various courts in the system. Each district 
court clerk sends the Administrative Office an individual report, in 
IBM card form, of each civil case filed (JS—5) and each civil case 
terminated (JS-6). The JS—5 sets forth the docket number of the 
case, the nature of the suit and basis for jurisdiction, and the JS-6, 
the method of disposition, procedural steps taken, and the nature and 
amount of yudgment. The same information is reported on criminal 
cases (JS-2 and JS-3). Through this method, the Administrative 
Office not only has the number and the kind of cases filed in each dis- 
trict, but has, at all times, a pending file showing the cases awaiting 
disposition, which file is broken down to show the age and nature of 
suit of the undisposed cases. 

In addition, the clerk files a monthly trial report (JS-10) which 
reflects the number and kind of trials which occurred during the 
month, identified by case, the judge who presided, the duration of the 
trial, and the “number of pretrials.””’ These reports make no attempt 
to cover work of the judges other than trials and pretrials. No report 
is made as to the time the judges spend on motions, bankruptcy ap- 
peals, arguments on masters’ reports, pleas and sentences in criminal 
matters, work in chambers, etc. 

Reports are received from the clerks reflecting statistics on bank- 
ruptcy matters, and from probation officers, and monthly reports, in 
card form, are also adaainnt with respect to cases filed and terminated 
in the appelate courts. For more detailed information as to the 
statistics obtained and published by the Administrative Office, there 
is attached as exhibit 5 a memorandum prepared some time back by 
the Administrative Office for circulation to judges, entitled ‘Notes on 
Federal Judicial Statistics.” 


3. Fvilure of statistics to reflect actual conditions 


While the statistics published by the Administrative Office reflect 
the number of cases filed and terminated in each district court during 
the fiscal year and the cases pending at the end; while they reflect the 
median times between filing and disposition, filing and trail, and issue 
and trial of those civil cases which were actually tried in each court 
during the year; while in another schedule they reflect the number, 
by type of case, filed in each district; and while much additional infor- 
mation is given respecting the percentage of cases actually tried, etc., 
only the haziest impression can be obtained from this information alone 
as to what is really occurring in the courts or how they are being run. 
This appears to be the fault of the system rather than of the statistical 
branch of the Administrative Office. Actually, a very deep respect 
was acquired for the integrity, ability, and diligence of the small corps 
of experienced personnel directly responsible for the statistical infor- 
mation. However, examples of significant items lacking in the in- 
formation published are as follows: 

What the judges are doing with their ttme.—The Administrative Office 
obtains monthly reports (form JS—10) from the clerks of the district 
courts which reflect the number of trials conducted by each judge of 
the court and the number of trial days; also, some information as to 
the time spent on pretrial conferences. However, these figures are 
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not published and there may be a sound basis for not doing so. Some 
consideration was given to including in this report the figures on trials 
and trial days for each district judge for fiscal 1958, but it was decided 
not to do so for the reason that the reports are unsatisfactory and 
unfair in a number of respects: 

(1) The reports do not attempt to reflect all of the time a judge 
spends on the bench, nor any of the time he spends in chambers. For 
example, in the southern district of New York, a heavily congested 
court with a number of calendar parts which are not concerned with 
the actual trial of cases, in fiscal year 1958 it was reflected that of the 
judges in active service, the judge with the smallest number of trials 
and trial days had but 5 trials and 7 trial days, while the judge with 
the greatest number of trials and trial days conducted 44 trials in 
119.5 trial days. Yet, from the schedule, there was no way of telling 
why this was so, or whether the one judge had been quite as industrious 
as the other. 

(2) It is recognized that all courts and judges do not interpret the 
directions on the form (JS—10) reporting trials and trial days in the 
same manner, although the directions seem quite explicit, and it was 
indicated that there is some overstatement of trials and trial days in 
the case of some judges, through treating hearings or settlements just 
prior trial as trials and the time thus consumed as trial days. 

(3) With respect to the listing of pretrial conferences and the time 
spent thereon, as there is great variation of opinion among the judges 
as to what is to be treated as a pretrial conference, the information 
reported on the JS-10 form appeared to have little consistency. An 
efiort was made at the September 1958 meeting of the Judicial Con- 
ference of the United States to arrive at some standard for reporting 
pretrial conferences, but without success. Some courts and judges 
apparently report any inquiry regarding issues and the possibility of 
settlement incident to a calendar call as a pretrial conference. Others 
report settlement conferences in this category, although no written 
order is issued as required by rule 16 of the Federal Rules of Civil 
Procedure. 

(4) A few courts which are highly effective in the disposition of their 
caseloads through pretrial conferences, etc., actually report fewer trials 
and trial days than some courts which have a much poorer record of 
accomplishment. 

Accordingly, it can be seen that while the JS-10 reports on trials 
and trial days are highly interesting and provoke many questions, their 
value is limited in determining the workload of a court or its effective- 
ness. It would seem almost a necessity as a management tool in equal- 
izing the work of the judges of a court to have a more comprehensive 
record of the time and manner in which they expend their efforts on 
court business and, seemingly, as public servants with the highest of 
standards under lifetime appointment, they would have no objection 
to making such reports. 

How cases on the docket are terminated.—While it is quite impressive 
to see that a court terminated a large number of cases per judge dur- 
ing a particular fiscal year, in order to give proper weight to such @ 
figure it is necessary to know not only the general character of the 
cases disposed of, but in what manner they were terminated. It has 
been established that, on the average, no more than 10 percent of the 
cases filed in district courts are actually tried, but there is no yard- 
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stick for measuring the work that goes into the disposition of the 
90 percent which are disposed of prior to trial. It appeared quite 
probable from the study that in some districts much more work in 
the nature of pretrial conferences, hearings, etc., was necessary in dis- 
posing of the 90 percent of the cases which did not reach trial than in 
other districts. In the southern district of New York figures were 
obtainable regarding the manner in which civil cases were terminated 
during fiscal years 1957 and 1958. They reflected that in fiscal 1957; 
of a total of 5,888 civil cases terminated, 2,704 (or about 50 percent) 
went off the docket or were terminated without the assistance of the 
court except possibly as they may have been dealt with preliminarily 
in the motions part, and that in fiscal 1958, of 4,915 civil cases termi- 
nated, 3,301 (or 67 percent) were disposed of without any assistance 
of the court, except as indicated. Accordingly, in considering the 
termination of the 274 cases per judge in fiscal 1958 in the southern 
district of New York, the manner in which the 67 percent were termi- 
nated is highly significant and such information, seemingly, should be 
available for all courts for comparison purposes. 

How many cases are lying on the docket for an undue period of time.— 
While the statistical information furnished by the Administrative 
Office gives, among other things, the median times between filing and 
disposition, filing and trial, etc., of the civil cases actually tried, infor- 
mation is not given on the cases which have been pending on the 
dockets for 2, 4, 6, 8, or even 10 years, that have not been reached 
for trial. The Administrative Office has this information and it should 
be published. Further, it would seem that the reasons why such cases 
should be awaiting disposition for such long periods should be required 
of the courts and that stock answers should not be accepted. 


VI. ADMINISTRATIVE CoNTROLS EMPLOYED BY OTHER Court SysTEMs 


The matter of administrative control and direction appeared to be 
of such vital importance in the efficient operation of the Federal court 
system that two other court systems were visited to ascertain how 
their court business was handled, namely, the District of Columbia 
municipal court and the New Jersey State court system. 

While little comparison can actually be made between these systems 
and the Federal court system, administrative problems and their 
solution in the handling of a volume of business do afford a basis for 
comparison. 


A. DISTRICT OF COLUMBIA MUNICIPAL COURT 


This is a 16-judge statutory court which was created by congres- 
sional act of April 1, 1942. It has a criminal division and a civil 
division with eight statutory branches. In fiscal 1958, it had a volume 
of 219,787 cases, of which 163,677 were civil cases. 

According to the report of the chief judge of the court, in nonjury 
civil cases there was an elapse of 1 month between the time a case 
was ready for trial and the date of trial and 2 months in civil jury cases. 

Reportedly, the administration of the court is greatly facilitated by 
the provisions of the statute. The statute provides for a chief judge 
with the specific duty of administering and supervising the business 
of the court and with the power ‘‘to determine the number and fix 
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the time of the various sessions of the court, to arrange the business of 
the court, and to divide it and assign it among the judges.’”’ The act 
provides for a complete, detailed, and accurate record of the work 
performed by the clerk’s office, as well as for a daily record and 
monthly public report of the work of each judge, the number of cases 
he has tried, and the time he has spent on the bench and in chambers. 
It was stated that this report operates to assure that inequalities in 
the burden of work among the judges will be minimized and that 
what the judges do will be done in the open for all tosee. Each judge 
is required to submit a monthly report, in writing, setting forth the 
duties performed, the number of days in court, the number of hours 
per day, and other data required by the chief judge. A copy of the 
form employed for this report 1s attached as exhibit 6. This data is 
summarized and copies of the summaries are distributed among the 
judges, together with summaries showing the disposition of cases and 
the status of trial calendars. Each judge is thus aware of the extent 
to which other judges are performing judicial duties and of the volume 
of work to be done. 

It is reported that a system of rotation of the judges between the 
civil and criminal divisions and among the various branches of the 
court is employed. As a result, a maximum of flexibility in the 
assignment of judges is maintained and each judge of the court 
becomes familiar with the work of all branches and is able to fill in at 
any time when adjustment in assignment is necessary due to the 
illness of a judge or pressure of work in a particular branch of the 
court. It has also reportedly resulted in a more even distribution of 
the judicial work of the court. The judges are rotated on the basis 
of 2 months assignments, but this is flexible, as the objective is to 
have all judges fully aware that their work is the work of the entire 
court. A judge assigned to a particular branch, upon completion of 
his daily calendar on a particular day, immediately contacts the 
assignment commissioner for the assignment of any case that is ready 
for trial, whether civil or criminal, or to help with any branch where 
the daily calendar may be heavy. 

Rules similar to the Federal rules have reportedly been adopted, 
including an assignment commissioner and the automatic calendaring 
of eases ready for trial to assure a constant flow of cases to the judges; 
pretrial of all civil jury cases; a single pool of jurors available for civil 
and criminal trials; and streamlined clerical procedures. 

The chief judge reported that the administration of the court’s 
business has nothing to do with and in no way interferes with the 
independence of the judiciary. He reported that he has no authority, 
and should have no authority, to mterfere in any matter under 
consideration by another judge, but that, as in any public or private 
business, there must be an administrative head to direct the flow of 
business; that the operation of the court is a big business and if the 
court is to function efficiently, its business must be directed, the 
volume of work properly controlled and channeled, and each member 
of the court must participate to the fullest extent; that only to the 
extent that the workload is equally shared will each judge feel a 
responsibility for the work of the entire court. 

In fiscal year 1958 it appeared that the judges of this court averaged 
7.25 hours per day, exclusive of lunch hours, in the courthouse, 
4.54 hours of which were spent on the bench and 2.70 hours in 
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chambers; and that they worked an average of 226.43 days and av- 


eraged, per judge per year, 25.62 days of annual leave and 5.03 days 
of sick leave. 


B. THE NEW JERSEY STATE COURT SYSTEM 


The Administrative Office of the New Jersey State Courts System 
was visited and the director and assistant director of that office were 
interviewed. This State court system was chosen because it is widely 
known that a revolutionary system of court administration put into 
effect in that State a number of years ago through the persistence and 
dedication of the late chief justice of the New Jersey Supreme Court, 
Arthur T. Vanderbilt, has almost worked miracles in bringing the 
courts up to date and in eliminating congestion and delay. 

From information and material furnished with respect to this 
system, it appears that by constitutional amendment of 1947 the 
Supreme Court of New Jersey was granted the exclusive power to 
make rules of practice and procedure and also rules of administration 
for all of the courts of the State. It also provided that the chief 
justice of the Supreme Court of New Jersey would be the administra- 
tive head of all the courts and granted to him broad powers with 
respect to the assignment of judges. It also provided for an admin- 
istrative office of the courts as part of the machinery to carry these 
powers into effect. Rules and procedures were adopted whereby for 
each county a judge of the superior court was designated as the 
assignment judge and charged with the responsibility for the admin- 
istration of both civil and criminal justice in every court in his county 
or counties. 

Reportedly, there are quarterly informal meetings of the assign- 
ment judges with the chiet ; justice and the administrative director to 
permit an exchange of information and ideas. In addition to the 
assignment judge, in the local county and district courts having more 
than one judge, one of them is designated as the presiding judge and is 
charged with the responsibility of the administration of his particular 
court. In designating the presiding judges and the assignment judges, 
it was stated that the chief justice’s primary concern is to select those 
judges who hold the greatest promise of dealing aggressively with ad- 
ministrative problems. 

In order to have up-to-date information with respect to the opera- 
tion of the courts, reports are received weekly from the judges of all 
courts except the judges of municipal courts who report monthly. 
These reports show the number of hours the judges spend on the bench; 
the elias of trials, pretrials, and motions heard; and the number of 
cases and motions heard in which a decision was reserved. Weekly 
summaries of the data are prepared for the chief justice. The clerks 
of all the trial courts file monthly reports on the civil calendars. 
Reports are made by the county prosecutors and county clerks op 
criminal cases. These and other data compiled by the administrative 
office enable the chief judge to transfer judges from one division of the 
court to another or from one county to another to prevent the piling 
up of cases in any county and to keep all judges t ly employed. In 
making these assignments, it was stated that he chooses those judges 
who can best be spared from their own division or county. The 
director of the administrative office, Mr. McConnell, reported that 
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there hadn’t been a single instance of a judge refusing to fulfill an 
assignment since the law went into effect. 

Under the New Jersey State system, the judges are appointed for a 
period of 7 years and if reappointed are given life tenure. 


VII. InrormMaTIon ReGarptne Courts VISITED 


It should be understood that as the 23 district and 6 circuit courts 
covered by this report were visited only briefly, the information here- 
inafter set forth gives but a limited impression of the overall operation 
of such courts and obviously does not do justice to the work of the 
judges and the many problems which they encounter daily. 


EXPLANATION OF TERMS EMPLOYED 


As various terms, figures, percentages, etc., are used in discussing 
the operations of a court, a brief “aden of their significance is 
set forth below. 

The Administrative Office and the Judicial Conference of the United 
States, in discussing and analyzing the conditions and workload of a 
court, appear to utilize as principal standards (1) the number of cases 
filed, terminated, and said per judge in a fiscal year in a particular 
district; (2) the nature and coniiplexity of the caseload; and (3) the 
median time in civil cases between filing and disposition, filing and 
trial, and issue and trial, of those cases which have been tried. 


Cases filed, terminated, and pending 


The number of cases which have been filed, terminated, and are 
pending at the end of a fiscal year, per judge, gives some indication of 
the amount of business in that court, although, as indicated, there are 
limitations to its value unless the type and composition of the caseload 
are known as well as the manner of disposition. 

National averages.—In measuring the relative caseload of a court, 
reference is frequently made to the average number of cases filed, 
terminated, and pending per judge for the 86 districts. However, the 
limitations of such averages as an overall yardstick can be appr eciated 
when it is understood t at included therein are courts such as the 
eastern district of Louisiana which, in fiscal 1958, had a civil caseload 
per judge of 899 cases filed, 594 terminated, and 1 ,279 pending at the 
end of the fiscal year, and the District of Delaware, which had a civil 
caseload per judge of 41 cases filed, 46 terminated, and 74 pending. 
The national averages for civil cases per judge for the 86 districts are: 


Deeds SS BN UO PSI QOL DO 65 ORB RR AL ER 259 
TOPURIBAOU.. . o 5 5 no on nie ne el es ~oi. be esneed-08...eete 231 
Ponte no ae ee ak ate Lae a eee. ee 270 
The average criminal caseload per judge for the 86 districts is 

PO isis drt lk iin baie dt clates eensnien aerial relibs altbbnerd< 108 
cS nth iannars das shnatanarey «at aan we el ain aal 108 
PO C5 ie ee ee Be ae eS coe tie Chane bate uewes 29 


Composition of caseload 


While figures with respect to the caseload of a court have a limited 
value without relating them to the complexity of the cases involved, 
in an attempt to measure the relative workload of a court, it is difficult 
to do this in other than general terms. The Administrative Office, 
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however, does publish schedules in its annual and quarterly reports 
(schedules C—3 and D-3) which reflect the number of cases commenced 


in the particular period covered in each of the district courts, by type 
of case. 


Median time 


The term “median time’’ (e.g., between filing and trial, issue and 
trial, and filing and disposition), as employed by the Administrative 
Office, means that of the trials conducted by a particular court or judge 
during a particular period, one-half were reached for trial in less than 
the median figure and one-half were not reached until after the median 
time given. Median time should not be confused with the average 
time between filing and trial, etc. While the median time figure gives 
an approximation of the speed with which a particular court or judge 
is reaching the cases on the docket for trial, it does not reflect how 
many old cases are on the docket which have not been reached for 
trial. 


The average median times for all 86 district courts are: 


Months 
ee ind cle ans techs eee edi eee mele tide ens ie <4 p> « 13. 9 
I ee i Dae en ee ne ee rec ok ets 11.9 
PTR Ot oc Soe L oe cawce coed acthbares bade anit ae o 8. 9 


The effect of the 1958 Jurisdictional Act 


An act passed July 25, 1958 (Public Law 85-554), increased the 
jurisdictional amount in diversity cases, and in some Federal question 
cases, from $3,000 to $10,000; provided that a corporation shall be 
deemed a citizen of the State where it has its principal place of busi- 
ness, as well as of the State of its incorporation; and prohibited the 
removal of State workmen’s compensation cases to Federal district 
courts. There has been a substantial decrease in private civil case 
filings since this act went into effect. A comparison of the filings of 
private civil cases in the 86 districts for the first 6 months after the 
effective date of the act with the corresponding period of the previous 
year reflects an average decrease of 23 percent for the 86 districts. 
In the summaries of the various courts visited, reference is made to 
the decrease in private civil case filings for the particular district. 

Ratio of workload between civil and criminal cases.—It has been esti- 
mated, on the basis of limited studies conducted by the Administrative 
Office through district court judges who have voluntarily submitted 
details as to how their time has been spent for a period of several 
months, that approximately three-fourths of the district courts’ time 
is spent on civil cases and one-fourth on criminal matters. On the 
same basis, it has also been estimated that private civil cases take, on 
the average, 60 percent of the judges’ time. 


Information on trials and trial days 


Although no record is kept as to how the judges spend their time, 
the clerks of the district courts furnish the Administrative Office with 
a monthly report (form JS—10) reflecting the number of trials, civil and 
criminal, conducted by each judge, together with the actual number of 
trialdays. The form is also supposed to reflect the number of pretrial 
conferences conducted. There are instructions with respect to the 
execution of this form describing what should be counted as a trial, 
which, in substance, require that a witness must be sworn or evidence 
admitted, and that motions, bankruptcy petitions, etc., are not to be 
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construed as trials. There appears to be some variation from court to 
court in the interpretation of these instructions. In a few spot checks 
made in connection with the courts visited, it was indicated that mo- 
tions and other hearings, on occasion, were counted as trials and the 
time spent thereon as trial days. In a few courts visited, it was ad- 
mitted that in some instances the trials and trial days reported on these 
forms were overstated, usually by the inclusion of a case which had 
been settled just prior to trial. Also due to the great discrepancy in 
interpretation as to what constitutes a pretrial conference, the informa- 
tion reported on these forms in this connection, in a number of courts 
visited, was found to be not too reliable. Further, it should be noted 
that in some courts with excellent records of accomplishment, the 
average number of trials and, particularly, trial days for the court are 
less than in courts with less enviable records. There was an indication 
that this was due, at least in part, to a more effective employment by 
some courts of pretrial conference techniques. 

In that information taken from these JS—10 reports will be cited 
in connection with a discussion of the respective courts visited, it 
was deemed appropriate to mention these qualifications. According 
to JS-10 reports, the average number of trials and trial days per 
judge in fiscal 1958 was 42.2 trials and 77.8 trial days. 


Utilization of jurors called 


In connection with the discussion of the respective courts visited, 
percentage figures will be given with respect to the utilization of 
jurors. This percentage figure for utilization of jurors called on the 
first day of trial reportedly is computed by the Administrative Office 
by dividing the number of jurors serving or challenged by the total 
number present or paid on a particular day after eliminating the 
service of jurors serving on the second and subsequent days of trial. 

In fiscal 1958, the percentage score for the 86 districts was 47.5 
percent for the utilization of jurors on the first day of trial. 

Information relating to the respective courts visited in late 1958 is 
is set forth below: 

FIRST CIRCUIT 


The first circuit includes the districts of Maine, Massachusetts, 
New Hampshire, Rhode Island, and Puerto Rico. All of the district 
courts in the circuit are one-judge courts, excepting Massachusetts, 
which has five judges. Three of the districts have relatively light 
civil caseloads; namely, Maine, 187 cases filed in fiscal 1958; New 
Hampshire, 135; and Rhode Island, 202. 


Court of appeals 


This is a three-judge court. In fiscal 1958, 37 supra cases per 
judge were filed, as compared with the average for 11 circuits of 
54. The median time interval from filing of complete record to final 
disposition was 5.6 months, as compared with the average of all 
circuits of 7.0 months. 

The chief judge of the circuit reported that the annual circuit 
judicial conference held in this circuit for the bar and the judges . 
consists of a business meeting which lasts about half a day, followed 
by a banquet. It appeared that the judicial council of the circuit 
has not been active as contemplated by title 28, United States Code, 
section 332. In fiscal 1958, the assignment of judges to other courts 
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within the circuit appeared to be limited to one instance; i.e., the 


judge of the district of Maine spent 19 days on assignment in Puerto 
ico. 


Massachusetts 


This district has a five-judge court, the last judgeship having been 
added in 1954. All judges sit at Boston, although there are courtroom 
facilities at Springfield. As will be indicated, it appeared that a very 
inequitable situation with respect to litigants existed in this court, 
which should be corrected. 

Calendar practices.—An individual calendar system is employed. 
Each judge is assigned 1 out of every 5 cases filed in 16 categories of 
litigation,’ which cases he is responsible for until disposition. Each 
judge handles his own calendar, has his own jury panel, and carries 
out his functions as he sees fit. This system has been used since 1951. 
Prior to that time a central calendar system was used. 

There is no compulsory pretrial rule in this court. Some of the 
judges regularly conduct pretrials and some only to a minor degree. 

Three judges of this court were interviewed. One felt that there 
are great weaknesses in the individual calendar system, as it doesn’t 
make total use of available manpower. In support of this, he stated 
that some of the judges are faster than others, some are younger and 
more vigorous, some have proved to be more forceful in the settlement 
of cases, and, attorneys, on occasion, prefer to try a case before one 
judge when they might settle it if it were before another judge of the 
court. This leaves the judge who may effect a high percentage of 
settlements and otherwise more quickly dispose of his cases with a 
much lighter workload than that of a slower or more deliberate judge, 
or a sick judge, or a judge with more trials, and such an unbalanced 
condition can become progressively worse without a redistribution of 
the original assignments. This judge felt that the central calendar 
system was particularly adapted to the run-of-the-mill cases. Another 
judge felt that the individual calendar system was a ‘‘cruel’’ system. 

e stated that this court is run as five completely different entities; 
that two of the judges get a great many settlements and are very fast, 
and that little or no consideration is given the sick judge who may 
have gotten behind. The third judge interviewed highly praised the 
merits of the individual calendar system, stating that it creates 
individual responsibility and incentive; that a judge starts workin 
on the cases as soon as they are assigned ; and that it is good for counse 
as they are dealing with the same judge throughout a case, whereas in a 
central calendar system motions and other preliminary matters on the 
same case are always coming up before different judges. He stated 
that he works 50 hours a week and that he wouldn’t do it if he did not 
have individual responsibility for his own docket. 

This court in fiscal 1958 had a percentage score of 45.5 percent for 
the utilization of jurors on the first day of trial. 

Workload.—There has been a 37 percent decrease in the filings of 
private civil cases for the 6 months period August 1958 through Jan- 
uary 1959 as compared with the same period of the previous year, 
apparently as the result of the new jurisdictional act. The composi- 
tion of the civil caseload is typical of a Federal court in a metropolitan 
area with the average number of protracted cases. The criminal 


* For the interest it may have for other courts, this breakdown of categories as attached as exhibit 7. 
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caseload is relatively light. In fiscal year 1958, 285 civil cases were 
filed per judge, 286.8 were terminated, and 332 were pending at the 
year’s end, a reduction in pending cases from a high in fiscal 1955 of 
381 per judge. The median time between issue and trial of civil 
eases for the whole court is 12.8 months, although the median varies 
widely among the individual calendars. JS—10 reports for fiscal 1958 
reflect an average of 47 trials per judge (43 civil and 4 criminal) and 
an average of 94 trial days. Average trial days of 8.8 have been 
reported for the first quarter of fiscal year 1959. The number of 
pending civil and criminal cases for which each judge was responsible 
as of Sota hur 30, 1958, together with the median time between 
filing and disposition of cases tried in fiscal year 1958 by the respective 
judges are set forth below: 


Median time,* 
Number of cases: months 
DOOD os sare Destin canteens Ahstnit aati bed GI a nel pin thn emilitta b ia elia tates 13. 0 
TOIT is sais s os bapa Manges asin asin We ete boas hits ae teats ele ae 11.0 
Calpe idle ale Ny le A! IE cael ig sls TE cab ET a Ma ni ME Ee 14.4 
Se nee Week hc Ok ante oleh ch acini os te clea ied idee nae 22. 0 
OO8 owas IR SAR i A a ee 40. 0 


* The Administrative Office does not publish median times in instances where less than 25 cases were 
tried, for the reason they do not feel the figure is sufficiently significant in such a smal] number of cases. 
Some of these judges had fewer than 25 trials, but the information is supplied for whatever value it may 

re. 


A quick review of the pending cases'of the judge who was farthest 
behind reflected a number of 1957 criminal cases, land condemnation 
cases going back to 1944, and, of the other civil cases, approximately 
18 were filed in 1953, 31 in 1954, 44 in 1955, and 78 in 1956. 

Outside assistance.—Massachusetts reportedly has not had a visiting 
judge in 5 years. The visiting judges schedule for fiscal year 1958 
(exhibit 4) reflected, however, that the chief judge of this court spent 
18 days on assignment in the northern district of California. 

Summer schedule.—Generally, the court shuts down during July 
and August, but there is one judge on duty at all times during the 
summer. A judge will be on duty in July one year, in August the next, 
and will have 2 months off the following year. Some trial work has 
been conducted during the summer, but it is claimed that difficulty 
is encountered in getting attorneys to come in during this period. 


SECOND CIRCUIT 


This circuit includes the States of Connecticut, New York, and 
Vermont, divided into 6 districts, with a 1-judge court in Vermont, 2- 
judge courts in Connecticut and in the northern and western districts 
of New York, a 6-judge court in the eastern district of New York, 
and an 18-judge court in the southern district of New York. 

Effective annual circuit judicial conferences reportedly are held in 
this circuit each year, part of the time being devoted to executive 
meetings and part to tlie maolane. The judicial council, although 
apenas mindful of its responsibilities under the law, appears not 
to have been too effective. 

There was considerable movement of judges in and out of the circuit, 
but the majority of the travel appeared to be on a personal-relation- 
ship basis rather than specific assignments to courts in need of addi- 
tional assistance. There were ten judges from this circuit who spent 
a total of 257 days in other courts, 84 days in district courts within the 
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circuit, and 173 days outside. Seven judges from courts outside the 
circuit spent a total of 172 days on an in the district courts of 
this circuit. (See exhibits 4—A and 4—B.) 


Court of appeals 


This is a six-judge court. In fiscal year 1958, 85 appeals cases per 
judge were filed in this court, as compared with the national average of 
54. This is the highest per-judge caseload of any circuit court of 
appeals in the country and the types of cases are perhaps as difficult, 
if not more difficult, as those handled by most of the circuits. Other 
circuit courts with fewer cases have more judges. This court has kept 
relatively current in its work, and the median time interval from filing 
of complete record to final disposition is 7.8 months, as compared with 
the average for all 11 circuits of 7.0 months. In fiscal year 1958, 506 
cases were commenced, 506 terminated, and 338 were pending at the 
close of the year. ‘There has been a vacancy in this court for nearly a 
year. This court has four retired judges, two of whom are relatively 
active. 


Connecticut 


This is a two-judge court and it appeared to be operated effectively. 
The court sits at Hartford and New Haven, with about two-thirds of 
the workload being at New Haven. 

Calendar practices.—A central calendar system is employed. There 
is no assignment of cases to a particular judge until it is determined 
where he is sitting, for how long, and what type of cases he wants to 
hear. Pretrials are conducted in all civil cases and pretrial orders are 
generally issued. The judges believe that pretrial is worth while even 
in the simplest negligence cases. The State courts also use pretrial. 
Thirty or forty cases are kept pretried:ahead. The clerk schedules 
pretrials for a definite time approximately 30 minutes apart. Motions 
are argued orally, but frequently briefs are required in the more com- 
plicated cases. A case is not put on a trial calendar until the attorneys 
request it. Protracted cases are not assigned until they are nearly 
ready for trial. The judges work very closely together, meeting for 
lunch several times a week. This court in fiscal 1958 had a percentage 
_ of 50.7 percent for the utilization of jurors on the first day of 
trial. 

Workload.—The workload is heavy and there is a very substantial 
percentage of protracted and complicated cases. There are 31 patent, 
antitrust, and other complicated cases pending which are likely to 
result in long trials. However, there has been a 37-percent decrease 
in the filings of private civil cases during the 6 months’ period following 
the effective date of the 1958 act affecting jurisdiction, as compared 
with the same period ‘of the previous year. The criminal caseload 
is light. In fiscal 1958, 300 civil cases were filed per judge, 322.5 
terminated, and 395 were pending at the close of the year. The 
median time between issue and trial in civil cases was 16.8 months. 
JS-10 reports reflect that during fiscal 1958 an average of 43.5 trials 
per judge were conducted (39.5 civil and 4 criminal), and there was 
an average of 87 trial days per judge. Pending civil cases have been 
cut from a high of 913 in 1956 to 790 at the end of fiscal 1958. Out of 
approximately 850 cases pending on the docket at the time of the ex- 
amination, nearly 300 cases were over 2 years old. 


10 A nomination has now been made. 
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Outside assistance-—The court received considerable assistance 
from visiting judges. In fiscal year 1958, four judges spent a total 
of 79 days on assignment here: Judge Martin, Sixth Circuit Court of 
Appeals, 27 days; Judge Lumbard, Second Circuit Court of Appeals, 
26 days; Judge Swan, Second Circuit Court of Appeals, 8 days; 
’ and Judge Ryan, southern district of New York, 18 days. According 
to JS-10 reports, 24 trials were conducted in 47.5 trial days by 
visiting judges. The chief judge of this court sat on the Second 
Circuit Court of Appeals last year and also spent 2 weeks on assign- 
ment in the district of Vermont, where the judge had disqualified 
himself in a mail fraud case. 

Summer schedule.— According to JS—10 reports there were no trials 
or pretrials conducted between July 3 and September 22, 1958. How- 
ever, it was necessary for one of the judges to be on duty for motions, 
alraignments, etc., during that period. For the first quarter of fiscal 
1959, trial days ibarenad 3.5 per judge, although the court spent a 
number of days during this period pretrying cases. Ordinarily, they 
do not run a jury calendar in July and August as it is claimed the 
attorneys don’t like it, but, the summer before last, Judge Martin of 
the Sixth Circuit Court of Appeals reportedly tried a number of jury 
cases and former District Court Judge Hincks reportedly tried cases 
12 months a year. 


New York (eastern) 


This is a six-judge court. Under the provisions of the new act 
affecting chief judges the chief judge will be required to step down 
this summer, and the next two judges in seniority will not be eligible 
to succeed him because of their age. 

The conditions found to exist in this court were shocking and not 
only exemplify the need for supervision of district courts by the 
judicial councils, but serve to show what can happen in the absence 
of such administrative supervision. 

Calendar practices.—A so-called master calendar system is employed. 
There are a number of rigid parts: (1) Ex parte and motions; (2) part 
II, assigned; (3) criminal; (4) part I, civil jury; (5) part ITI, civil jury; 
and (6) admiralty and civil nonjury. The judges preside over a 
particular part for a month and then move on. The schedule re- 
portedly is so stereotyped that an attorney knows who will preside 
over a given part in the future and can maneuver his case to get the 
judge of his choice. The conditions found in this court dramatically 
demonstrated the result of: poor calendar control. It was reported 
that two judges worked on a long trial calendar of jury cases during 
October 1958 and in the whole month were able to bring only three 
cases to trial. Reportedly, it was common practice for the judge to 
swear in a jury and then wait from 1 to several days for the attorneys 
to get ready or settle the case, and, if settled, to count it as a trial and 
the interval involved as trial days. Some of the judges are said to 
spend little more than an hour or an hour and a on the bench 
perday. The whole system, in the words of a judge familiar with the 
operations of this court, “is calculated to delay and frustrate counsel 
and litigants.” 

In fiscal 1958, this court had a percentage score of 20.8 percent for 
the utilization of jurors on the first day of trial. 

Workload.—The docket of this court is in worse condition than any 
other court in the system, although the caseload per judge in this 
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district is substantially below average and has remained unusually 
stable for a long time. Slightly fewer civil cases were filed in fiscal 
1958 (1,239) than were filed in fiscal 1941 (1,272). A high percentage 
of the workload consists of negligence cases, many of which are con- 
centrated in the hands of a few trial attorneys. A number of these 
cases had been filed as early as 1951. The criminal caseload is not 
heavy, but it also is not too current. In fiscal 1958, an average of 
206.5 civil cases per judge were filed, 233 were terminated, and 391 
were pending at the end of the year—a reduction of pending cases per 
judge from a high of 460 in fiscal 1955. The median time between 
issue and trial of civil cases tried for fiscal 1958 was 43 months. A 
28-percent decrease in the filings of private civil cases has been reported 
for the 6-month period August 1958 through January 1959, as com- 
pared with the same period of the previous year. 

According to JS-10 reports for fiscal 1958, the judges averaged 
29.5 trials per judge (21 civil and 8.5 criminal) and had an average of 
75.2 trial days. However, if it is common practice to count as trials 
the swearing in of juries and to count as trial days the time spent by 
counsel in getting ready for trial or settling the case, it would appear 
that the figures relating to trials and trial days in the JS—10 reports are 
inflated. The JS-10’s for the first quarter of fiscal 1959 reflect an 
average of 9.5 trial days per judge for that period. 

Outside assistance.—Visiting judges conducted 16 trials (15 civil and 
1 criminal) in 23 trial days during fiscal 1958. The schedule of visiting 
judges for fiscal 1958 reflects that Retired Judge Reeves (Missouri, 
(western)) was on assignment to this court for 24 days and that Judge 
Moore (Second Circuit Court of Appeals) gave some assistance. 

As of February 9, 1959, the chief judge of this district published a 
“Notice to the Bar” providing for early hearing and trial of most of 
the pending cases on the docket. This was to be undertaken through 
the cooperation of the Committee on Pretrial Procedure of the Judicial 
Conference of the United States, which has secured the assistance of 
five or more judges from other courts and which plans to begin oper- 
ations April 13, 1959. The Administrative Office is also assisting in 
this operation. It is contemplated that approximately 1,050 of the 
2,400 civil cases pending will be disposed of in this manner. This 
would appear to be a most important experiment and its outcome 
could have far-reaching consequences. 


New York (southern) 


This is an 18-judge court. There was a vacancy on this court for 
over a year, but a nomination has now been made. This is the largest 
district court in the country with respect to the number of judges, as 
well as with respect to the number of cases filed and the number of 
long and complicated cases. Four judgeships were added in an omni- 
bus judgeship bill in 1949 and two were added in 1954. It is reported 
that the chief judge, who was to step down from that position this 
summer under the new act, has just retired. 

Calendar practices.—A master calendar system is employed, except 
that the chief judge assigns a few protracted cases to the individual 
judges at an early stage. The court is set up as follows: Part I, civil; 
part I, criminal; ba ptey and motions; and hearings and trials. 
Assignments are rotated each month, with the judges on the basis of 
seniority baving priority in the selection of their schedules, which are 
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made up in advance for the court year. The motions judge sits for 
2 weeks and has 2 weeks in chambers to write opinions, ete. <A typical 
schedule would be: one judge in motions; four judges assigned to the 
criminal part; one judge assigned to part I, civil; six judges assigned 
to civil jury; three judges on nonjury; and the chief idles and two 
retired judges on hearings and triads. 

Before a case which has been filed is placed upon a trial calendar, 
the attorney must file a note of issue and a certificate of readiness for 
trial. If there is no objection which is upheld by the motions judge, 
the case is then placed upon a permanent calendar, broken down into 
five categories: (1) Jury personal injury and death actions; (2) jury 
other than personal injury and death actions; (3) nonjury personal 
injury and death actions; (4) nonjury other than personal injury and 
death actions; and (5) admiralty suits. From the permanent calendar, 
the case moves to a reserve calendar, where it receives a calendar call 
by the judge presiding in part I, civil, who will screen the case and 
hold a. ‘‘settlement conference.” If it is not settled, continued, or 
otherwise disposed of, it is then placed on the ready day calendar. 
From the ready day calendar it is assigned for trial. 

Unlike the District of Columbia District Court, which has a master 
calendar and which assigns cases individually to the available judges 
for immediate trial when they reach the top of the list, thus keeping a 
constant flow of cases to the judges without a calendar breakdown, in 
the southern district of New York a judge is assigned from 2 to 10 
cases at a time and he then sets up his own calendar and generally 
doesn’t request more cases until he has disposed of those that have 
been assigned to him. In other words, the judges have none of the 
responsibilities for a specific caseload, as under the individual calendar 
system, yet, in the end, they do set up a number of individual 
calendars. It is contended that this is necessary in New York because 
the attorneys are frequently engaged in the nearby State courts. 
However, it seriously detracts from the effectiveness of the central 
calendar system; e.g., on December 1, 1958, 9 judges received from 2 
to 11 cases for trial, and as of December 11, 1958, they were still 
engaged with them and there had been no further assignments from the 
calendar. 

The present system has been employed with varying degrees of 
success since the fall of 1955, when the part I calendar call and settle- 
ment conference was initiated. At that time, this court was in about 
as bad shape as the eastern district of New York. Initially, 2 judges 
were used in part I, and in less than 2 years the cases on the alee 
were reduced from approximately 5,700 to less than 1,000 and the 
total pending caseload by more than 2,000. Reportedly the original 
intention was to call and screen not only the cases on the calendar, but 
all of the cases on the docket; however, this has never been done. 
In the past year, only 1 part I judge has been used, a larger number of 
cases have been filed and fewer terminated, and the pending caseload 
has increased by nearly 2,000. Reportedly, it was also planned to 
make a crash program of the run-of-the-mill cases in one period of the 
year and concentrate on protracted and complicated matters during - 
another part, but this plan has never been carried out. 

Little pretrial work is done in this court except on the few protracted 
cases; however, the “settlement conference’? may be termed a form of 
pretrial. It was indicated that several years back this court, for a 
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period, pretried nearly all of its civil cases and wrote a formalized pre- 
trial order, which the judges didn’t like, and as a result they went to 
conducting informal settlement conferences with no record made for 
the judge who tries the case if settlement is not effected. Considera- 
tion is presently being given to requesting “‘pretrial examiners.’”’ One 
of the judges interviewed stated that the system employed is anti- 
quated, doesn’t fit the needs of a metropolitan area, and needs to be 
completely revamped and given more positive direction. 

In fiscal 1958, this court had a percentage score of 18 percent for the 
utilization of jurors on the first day of trial. 

Workload.—There were 10,399 civil cases pending as of the end of 
fiscal year 1958. There was a large number of patent, antitrust, 
admiralty, and other complicated cases. In fiscal 1958, 31 cases took 
from 9 to 43 days to try. 

During fiscal year 1958, 375 civil cases per judge were commenced, 
272 were terminated, and 578 were pending at the close of the year. 
The median time between issue and trial of civil cases was 18.1 months. 
JS-10 reports for fiscal 1958 reflect an average of 22 trials per judge 
(16 civil and 6 criminal) and an average of 73 trial days. Annual civil 
case filings increased approximately 2,000 between fiscal 1955 and 
fiscal 1958. However, there has been a 5 percent reduction in private 
civil case filings for the period August 1958 through January 1959 as 
compared with the same period of the previous year. As of the close 
of fiscal 1958, pending civil cases had increased approximately 1,800 
over fiscal 1957. However, there was a high of approximately 12,000 
pending cases in fiscal 1954 and the median time between issue and 
trial has improved considerably since then. The increase in pending 
cases in fiscal 1958 was reportedly due to the fact that with the im- 
provement in the median time there were more cases transferred from 
the State courts, which are in worse condition than the Federal courts. 
It should be noted, however, that the court terminated approximately 
600 fewer cases than in the previous year. The reasons given for this 
are that there were three judges who were sick for much of the year; 
there was a vacancy on the court; and there were not as many visiting 
judges. 

Figures obtained from the records of the calendar assignment clerk 
of this court reflected that of 5,888 civil cases on the docket terminated 
in fiscal 1957, 2,704 (or approximately 50 percent) were terminated 
without the assistance of the court except possibly as they may have 
been dealt with in the motions part; 1,779 (or approximately 33 per- 
cent) of the cases were settled incident to the settlement conferences 
held by the court; approximately 9 percent were settled or dismissed 
by court order; and only 8 percent were actually tried. In fiscal year 
1958, of 4,915 cases terminated, 3,301 (or 67 percent) were terminated 
without any assistance from the court except as they may have come 
up on motions; 894 (or 18 percent) were disposed of incident to settle- 
ment conferences: 420 (or about 8 percent) were settled or dismissed 
by court orders; and 300 cases (or approximately 7 percent) were ac- 
tually tried. As only 7 or 8 percent of the cases filed are actually 
being tried, it might appear that the prime requisite of this court is a 
more effectively organized system to screen out the deadwood and 
the cases which will never come to trial from the huge caseload “‘ware- 
housed” on its docket; to induce earlier settlements; and to devise 
methods whereby both the protracted and the run-of-the-mill cases 
can receive equitable treatment. 
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Summer schedule-—JS-10 reports for the first quarter of fiscal 1959 
reflected an average of 4 trial days per judge;for the period... There 
is no civil court work done for 3 months in the summer, the. only, 
activity being a motions judge in the civil part and one or more 
judges trying criminal cases, and frequently, visiting judges assist 
during this period. 

Outside assistance.—JS—10 reports for fiscal 1958 reflect that visiting 
judges conducted 32 trials (16 civil and 16 criminal) in ‘91 trial days, 
Four of the six visiting judges came in the summer months when the 
civil court was shut down. The schedule of visiting judges reflects 
that seven judges spent a total of 137 days on assignment in this 
district as follows: Judge Bootle (Georgia, middle), 24 days; Judge 
Wright (Louisiana, eastern), 21 days; Judge Hunter (Louisiana, 
western), 19 days; Judge Hamlin (California, northern), 29 days; 
Judge Murphy (California, northern), 28 days; Judge Hand (Second 
Circuit Court of Appeals), 4 days; and Judge Burke (New York, 
western), 12 days. It further reflects that four judges of this court 
spent a total of 191 days in other courts, including: Judge Ryan, 28 
days in the western district of Washington, 18 days in the district of 
Connecticut, and 10 days in the northern district of California; Judge 
rem 34 dave in the northern district of California and 27 days in 
Alaska, Third Division: Judge Bicks, 43 days in the southern district 
of California; and Judge Kaufman, 12 days in the northern district of 
California and 19 days in the southern district of California. 


THIRD CIRCUIT 


This circuit includes the States of Delaware, New Jersey, and 
Pennsylvania, and the Virgin Islands; with a three-judge court’ in the 
district of Delaware, a seven-judge court in the district of New 
Jersey, an eight-judge court in the eastern district of Pennsylvania, 
a two-judge court in the middle district of Senda & six-judge 
court in the western district of Pennsylvania, and a one-judge court 
in the Virgin Islands. The district of Delaware, a 3-judge court, 
during fiscal year 1958 had an average of only about 40.6 civil cases 
filed per judge. 

It is reported that this circuit holds one of the best annual circuit 
judicial conferences in the system, with the bar and the courts equally 
participating. The judicial council of this circuit ae meets 
regularly, keeps minutes of its meetings (copies of which are filed with 
the Administrative Office of the United States Courts), and attends to 
a host of administrative matters, including directives to district court 
judges to turn in decisions which have been held under advisement for 
an unduly long time. However, as in the case of the other judicial 
councils, in that it does not receive periodic reports from the Adminis- 
trative Office reflecting actual conditions of the dockets and other 
operations of the district courts within the circuit, it would appear not 
to have fully carried out its supervisory functions with respect to the 
district courts as contemplated by the law (28 U.S.C. 332). 


Court of Appeals 
This is a seven-judge court. In, fiscal, 1958, an average of 47 
appeals cases per judgeship were commenced, as compared with the 
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average for all circuits of 54. The median time between filing of the 
complete record and disposition was 6.5 months. 


New Jersey 


This is. a seven-judge court. The last. judgeship was created in 
1954. The court appeared to be well run and to be in relatively good 
condition. 

Calendar practices.—An individual calendar system is employed. 
Five judges are stationed at Newark, one at Trenton, and one at 
Camden. The clerk assigns the run-of-the-mill cases in rotation: to 
the judges as they are filed, and the chief judge assigns the protracted 
cases, Pretrial procedure is employed by all of the judges, and a new 
pretrial rule, requiring attorneys to have taken certain steps prior to 
the pretrial conference, is being put, into:effect... Attorneys must file 
briefs with their motions. . The chief judge obtains a report.four times 
a year as to the status of each judge’s cases, and once a year the jury 
cases of any judge who has gotten behind. are placed; on a central, 
calendar and two or three judges attempt, to dispose of them. This 
is the ouly individual calendar court visited which regularly employed 
the system of periodically evening up the pending caseload. 

In fiscal year 1958, this court had a percentage score of 56.6 percent 
for the utilization of jurors on the first day of trial. 

Workload.—This court. does not have, a large caseload per judge, 
but, as in the case of the southern district of New York.and other large 
metropolitan area courts, there are a substantial number of protracted 
cases. In fiscal 1958, there were 197 civil cases filed per judge, 189 
were terminated, and 137 were pending at the end of the year. The 
median time. between issue and ‘trial was 9.2:months. J5-10 reports 
for fiscal 1958 reflect that an average of 30 trials per judge (21 civil 
and 9 criminal) were condueted, requiring an average of 82 trial days 
per judge: The docket is in quite good shape except. for] group of 
approximately 50-cases, the South Amboy, Explosion eases, involving 
13 major defendants and thousands’ of. plaintiffs. . These cases are 
approximately 10. years old and are assigned to the chief judge who, 
through interminable conferences, was attempting, to complete settle- 
ment of the whole group. 

As of October 1958, there were 1,047,,cases' pending, distributed 
among the 7 judges as-follows: 165, 126,144, 146, 131, 135, and 200, 
From examination of the docket, it appeared the. assignments were 
equitable and there did not appear to be, many old-cases. - The 
median time between filing and disposition of civil cases tried in this 
court has been improved from 22.5 months in fiseal 1955 to 12.3 months 
in fiscal 1958. The national median time is 13,9 months. Further, 
there has been a 17-percent decrease in filings of private civil cases 
for the period August 1958 through January,1959 as compared with 
the same period of the previous year... 

Outside assistance:—The JS-10 reports for fiscal 1958 reflect that a 
visiting judge tried nine cases (one civil and eight eriminal) ‘in 10 trial 
days during fiscal 1958. This, apparently, was Judge McLaughlin 
(circuit court of appeals, third circuit), who was reported as being on 
assignment in this district for 25 days. 

Summer schedule —This court reportedly shuts down for 6 weeks in 
July and August, except for one motions judge.’ According to the 
JS-10’s for the first quarter of fiscal 1959, the judges averaged 3.6 
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trial days during this period, but. a great many pretrials were con- 
ducted in September. 
Pennsylvania, eastern 

This is an eight-judge court. Two judgeships were added in 1949 
and one in 1954... There has been a vacancy on the court since May 1, 
1958, but the court has the services of two retired judges. . This court 
gave the impression of being busy and of employing a number of.new 
methods to improye the administration of the court, It has a heavy 
workload, but there has been an indicated sharp .drop in private ciyil 
case filings (27 percent), following the passage of the 1958 law affecting _ 
jurisdiction, There has been a turnoverin the court of three judges , 
since 1955 and there have been vacancies for long periods. 

Calendar practices——A central calendar system is employed, , al- 
though there has been an average of three protracted cases assigned 
to each judge. The calendar assignments are prepared’in. advance for 
the court year (September 9, 1957, to June 27, 1958) and broken down 
into: (1) Motions, (2) arguments, (3) pretrials and civil jury; | (4) 
criminal trials, and (5) civil nonjurysand admiralty. » The judges are 
rotated ‘on ‘assignments. » Counsel must request that the case. be 
placed on the trial calendar after issue is joined..;/The case receives 
a preliminary call and a pretrial assignment. After pretrial, it goes. 
on the “ready” list'and from there, if a jury case;it moves to.a pool, 
where counsel are alerted to be present and reaily for trial. ‘Phere are 
five cases transferred to the pool for each:judge assigned: to trials, and 
one case is assigned at a time. They pretry cases four or five times a 
year as the need requires: The present system appears to have been 
in effect only since May 2, 1958. Prior to’ 1956; a type of individual . 
calendar system was employed: There isa local rule that if né.action 
has been taken on'a case in 2 years, it may be dismissed. 

In addition to the new order facilitating the trial of jury cases, the 
court has a new pretrial order designed to improve and. shorten 
pretrial and get more settlements: It. also has court-approved stand- 
ard interrogatories which save time on discovery. motions, An 
impartial expert medical testimony plan has also been initiated. 

In fiseal' 1958, this court had a percentage score of-56.4 percent, for 
the utilization of jurors on the first day of trial. 

Workload.——There has been a 27-percent de¢rease in the filings of 
private civil cases in this court for the period August 1958 through 
January 1959 as compared with the same peried of the previous year 
The civil caseload per judge for fiscal year 1958 was as follows: 311 
cases commenced, 296 terminated, and 518 —_- at the year’s end. 
The median time between issue and. trial of civil cases was. 22.8 
months. According to the JS-10 reports for fiseal 1958, the judges 
averaged 32 trials (26.5 civil and 5.5 criminal) and) 70.7. trial days, 
The criminal caseload is not heavy, but this court has the averag- > 
number of complicated or protracted civil cases: There has been a 
slight improvement in both the number of civil cases pending (from 
a high of 4,472 in fiscal 1955 to 4,141 at the close of fiscal 1958) and 
in the median time between filimg and disposition (26 months in - 
fiscal 1958 compared with 34.3 months in fiseal 1956). 

Outside assistance.—According to the JS~-10. reports for fiscal 1958, 
visiting judges conducted 20 civil trials in 24.4 trial days. The 
schedule of visiting judges reflected that four judges spent 91 days on 
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assignment in this court; namely, Judge Clark’ (Idaho), 6. days; 
Judge Wham (retired, Illinois, eastern), 56 days; Judge: Leahy 
(retired, Delaware), 16 days; and Judge Watson. (Pennsylvania, 
middle), 13 days. It is difficult to.understand why mote assistance 
has not been given this court by the three active judges of the Delaware 
court, which is only about 30 minutes by train from Philadelphia and 
which court has the lightest caseload in the country. 

Summer schedule—his court conducted trials of civil cases durin 
the summer in fiscal years 1956 and 1957. In fiscal 1958, they trie 
more civil cases in June and switched to criminal in July. It is 
contended that they cannot obtain medical witnesses and attorneys for 
trials in the summer. According to the JS-10 reports for the first 
quarter of fiscal year 1959, the active judges of this court averaged 
5.3 days of actual trial. 

Pennsylvania, western 

This is a six-judge court. Two judgeships were provided in the act 
of 1911, a third was added in 1922, a fourth in 1949, and the last two 
in#1954 (one of which is a temporary judgeship). The court sits at 
Pittsburgh and Erie, with two judges spending about half of their 
time at Erie. Although the caseload is not, heavy, there is serious 
calendar congestion and delay. |The impression was gained that this 
is another court which defimtely falls into the category of needing 
better administration. It should receive assistance from the Adminis- 
trative Office and the judicial council of the circuit in determining 
and analyzing its oilaien and in the employment of the. devices 
used by other courts which have been more effective in disposing of a 
comparable type of caseload. 

Calendar practices—This court is presently employing something 
of a hybrid calendar system, There is a central or master calendar 
for negligence cases. The other cases are assigned to the judges who 
pretry them. Antitrust and other protracted cases are assigned in- 
dividually as soon as filed. Land commissioners are used in land 
condemnation cases and this type of case reportedly presents no 
problem. Since 1953, until relatively recently, each judge was as- 
signed 25 cases just before trial and he would then set up an individual 
calendar. The chief judge advised that he was considering going 
back to the individual calendar system. In connection with the 
present calendar system, standby juries are employed. For example, 
if 6 judges are ‘trying cases, 10 juries will be sworn in so that as soon 
as one case has een disposed of there will be a jury ready for the 
next one. A pretrial is held in most cases and the judges reportedly 
have been experimenting with a pretrial rule which requires the counsel 
to take certain preparatory steps prior to the pretrial conference. 
This rule was supposed to be used by the whole court beginning with 
the 1958 fall term. - It was contended that a great many settlements 
have been effected through pretrail. The chief judge stated that 
under the present setup they should be able to whittle the backlog of 
pending cases down considerably within the next year. 

This court, in fiscal year 1958, had a percentage score of 50.6 per- 
cent for the utilization of jurors on the first day of trial. 

Workload.—Private civ case filings were down 35 percent for the 


period August 1958 through January 1959 as'compared with the same 
period of the previous year. However, the pending civil caseload has 
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gradually increased from 1,543 im 1954 40 2,201 at the, end of fiscal 
1958. There is a light criminal caseload, the usual number: of pro- 
tracted cases, and 75 percent of the caseload consists of F.E.L.A: and 
automobile negligence cases. One of the difficulties appears to. be 
that most of these cases are concentrated in the hands of a few lawyers, 
one firm reportedly handling 25 percent of the cases. 

The civil caseload per bated for fiscal 1958 was 219 cases filed; 188 
terminated, and 367 pending at the close of the year. The median 
time between issue and trial for fiscal 1958 was 29.4:months. This 
ranks as the second slowest:court in the country. This may be at- 
tributed, in part, to (1) the high number of vacancies:and delays in 
appointments in the past 10'years, and (2) a sharp increasein F.B.L.A. 
and automobile negligence cases. However, this court did not ap- 
pear to be too successful in its efforts to devise methods of efficiently 
handling its type of caseload. Seemingly, many techniques have 
been tried but not persevered with. The number of trials per judge, 
as reported in the JS-10’s for fiscal 1958, averaged 36 (30 civil and 6 
criminal) and trial days averaged 88.0. 

Outside assistance.—None. during fiscal 1958. 

Summer schedule.—The trial days per judge for thé first quarter of 
fiscal 1959 are reported as 14.8 days. ‘This court tried civil cases 
during the summer months of the last 2' years, but they contend it 
did not work well because they had trouble getting (1) juries, (2) at- 
torneys, and (3) witnesses. 


Delaware 


This is a three-judge court. There are also two active retired 
judges. This court has the lightest caseload, in numbers, of the 86 
districts. However, a substantial percentage of its cases are of a 

rotracted and complicated nature. In spite of this, from the record 
it would appear that the judges of this court might be able to give 
aubahantinl assistance to courts in other districts having heavier 
caseloads. 

Calendar practices.—Reportedly, once a judge holds a hearing on a 
case, he handles the case thereafter and there.is no system of propor- 
tional assignment of the cases, assuch. There is:no local rule regard- 
ing pretrial... It was reported that the court, recently put, into effect 
a rule that if no action is taken on a case within a year, it will be dis- 
missed unless. good cause is shown. as. to why it. should not be,. but 
otherwise there appeared to be no particular effort to force a case to 
timely conclusion. 

This court in fiseal 1958 had a percentage score of 69.4 percent for 
the utilization of jurors on the first day of trial, but it should be noted 
that only aight jury trials were involved. 

Workload.—The civil caseload per judge of this court, for fiscal 1958 
was 41 cases filed, 46,terminated, and 74 pending at.the close of the 
year. , Even'so, the work of the court does not appear to be as current 
as it might.be. This is perhaps due, at least.in part, to the relatively 
high penoen hago of complicated: cases... However, it was, noted from 
the JS-10 peponts for fiscal 1958, that, the judges of this court averaged 
only 4.7 trials (3.7 civil and 1 criminal) and 23 trial,days. Although 
the Administrative Office does not publish median times, on. courts 
having fewer than 25 trials, it was ascertained, that the median: time 
between. issue and trial for this court on civil cases actually tried in 
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fiscal 1958 was 14.4 months, as compared to the national median of 
8.9 months. 

Outside assistance-—From the schedule of visiting judges, it appears 
that during fiscal 1958, Delaware received the assistance of two 
visiting judges for a total of 8 days, as follows: Judge Grim (Penn- 
sylvania, eastern), 6 days, and Judge Kirkpatrick. (Pennsylvania, 
eastern), 2 days. It also appeared that retired Judge Leahy of this 
district spent. 16 days in the eastern district. of Pennsylvania during 
the same period. (See exhibits 4—A and 4—B.) 

Summer schedule~—The court shuts down during August except for 
a motions and arraignments judge. According to the JS-10 reports 
for the first quarter of fiscal 1959, the judges of this court averaged 
2.6 actual trial days for, the: period, but it appeared that only one 
judge actually conducted trials during the period. 


FOURTH CIRCUIT 


This circuit includes the States of Maryland, North and South 
Carolina, Virginia, and West. Virginia. There are 10 district courts 
in. the circuit and the. civil case filings for.all districts in the circuit 
during fiscal 1958 averaged 269 per judge. Two of the districts 
(western district of Virginia and northern district of West Virginia) 
had civil ease filings of only about 100 cases per judge. 


Court of Appeals 


This is a three-judge court which has had a vacancy since, March 
17, 1958... This court, had 75, cases per judge filed in fiscal 1958 as 


compared. to 85 per Judge in the second circuit and the average for 


the 11, circuits. of 54... It hada median time between filing of the 
complete record and:disposition of 3.9 months, as compared with the 
average for all circuits of 7 months, actually the best record in the 
whole country. 


Maryland 


This is a two-judge court, but it has the full-time ‘services of a third 
judge, who is retired but who tries as many cases as the active judges. 
Court is held at Baltimore. This court has a heavy ¢aseload and 
must be classed as’ an efficiently run court which keeps relatively 
current in its work. 

Calendar practices —A central calendar system is‘employed. There 
is @ calendar call once a month on all cases Which have come to issue, 
and a complete call of the civil docket each June. The call is used ‘to 
set the dates for pretrial and trial. In all cases which will take over 
2 days to try, a pretrial is held. Four days a week are spent on ‘trials 
and one on motions. About 12 cases ‘are set for each Monday, and 
6 or 8 for Tuesday, Wednesday, and Thursday. It was reported that, 
from experience, it is known that most of the cases will be settled prior 
to trial, so actually there will be only ‘two or three trials each day. 
No case is permitted to lie dormant on the docket for more than 30 
days without being calendared. The efficiency of this court in the 
use of juries is rated as one of the best in the system, its percentage 
score in fiscal 1958 being 77.5 percent for the utilization of jurors on 
the first’ day of trial. 

Workload.—This court has a very heavy caseload, but the filings of 
private civil cases for the period August 1958 through January 1959 
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were down 18 percent.as compared with the same period of the previous 
year. Since the retired judge works full time, the caseload ‘will be 
given as a three-judge court.. The civil caseload per judge for fiscal 
1958 was 349 cases filed, 275 terminated, and'307 pending at the close 
of the year. There are quite a few complicated civil cases and the 
criminal caseload in this district.is relatively heavy. The median 
time between issue and trial in civil cases for fiscal 1958 was 5.9 
months. According to the JS—10 reports for fiscal 1958, the judges of 
this court averaged 63 trials (36 civil and 27 criminal) and 112.7 
trial days. 

Outside assistance.—None during fiscal 1958. 

Summer schedule.—This court tried civil cases in June and Sep- 
tember, but only one or two nonjury cases in July and August. One 
of the two active judges apparently was on duty in July and the 
other in August. According to the JS-10 reports for the first quarter 
of fiscal 1959, in addition’to conducting: pretrial work, the court 
averaged 8 trials and 14 trial days per judge. 


Sowh Carolina (eastern) 


South Carolina is divided into two Federal judicial districts—east- 
ern and western—with one judge assigned. to each district. and one 
roving judge to divide his time, between the two, It should be noted, 
however, that inasmuch.as two-thirds of the work is in the eastern 
district, the roying judge has.spent the major portion of his time there. 
It was reported that in the past the two, districts have cooperated a 
great deal in.assisting each other... Some time back, Judge Wyche 
(western district) had considerable illness and the judges in the east- 
ern district gave him assistance., During the past year, one. of the 
judges of the eastern district was ill for a considerable period and 

udge Wyche, whose district is now in relatively current condition, 
spent quite a bit of time in the eastern district. 

Court in this district is held in five places: One judge normally 
covers Charleston, Florence, and Orangeburg (which area provides 
approximately 50 percent of the district. court’s business): and the 
other judge handles Columbia and Aiken; about two-thirds. of the 
business. being at Columbia and one-third at Aiken. 

Workload.—In view of the heavy north-south traffic, with most of 
the main arteries running through the eastern district, automobile 
negligence diversity cases have increased sharply in recent years. 
However, there has been a 17 percent decrease in the filings of private 
civil cases forthe period August 1958 through January 1959 as com- 
pared with the same period of the previous year... There is a heavy 
criminal caseload, but over 50 percent of it consists of liquor tax cases. 
The civil caseload per judge in fiscal year 1958 was 327 cases com- 
menced, 275 terminated, and 325 pending at the end of the year. The 
median time between issue and trial for fiscal 1958 was 9.1 months. 
According to JS—10 reports for fiscal 1958, this court averaged 30 
trials per judge (18.5 civil and 11.5 criminal) and 27 trial days. ‘An 
examination of the Charleston docket reflected that the civil jury 
caseload was in better shape than the nonjury, as no attention had 
been given to this docket since the middle of fiscal year. 1957 except: 
for 3 weeks which Judge Wyche spent on it. As the records were 
divided between Charleston and Columbia, the condition of the docket 
for the western division of the district was not ascertained. 
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In fiscal 1958, this court had a percentage score of 36.5 percent for 
the utilization of jurors'on the first day of trial. 

Outside assistance —Visiting judges conducted 26 trials in 30 trial 
days. In addition to Judge Wyche’s considerable assistance, it was 
reported that Judge Watkins, of the northern district of West Virginia, 
came in for 2. weeks; retired Judge Holland, of Miami, helped out; 
and Judge Hoffman, of the eastern district of Virginia, also assisted. 


FIFTH CIRCUIT 


This circuit embraces 17 district courts’ in. Alabama, Florida, 
Georgia, Louisiana, Mississippi, Texas, and the Canal Zone. Ap- 
parently as a result of the new jurisdiction act, the. private civil 
ease filings for the whole -circuit ed an average of 38 percent 
during the period August 1958 through January 1959, as compared 
with the same period of the previous year. Also, the middle district 
of Alabama, with 202 civil cases filed per judge in fiscal 1958 ; northern 
Florida, with 181; middle Georgia, with 191; and northern Mississippi, 
with 209 cases, have relatively light caseloads and are relatively cur- 
rent, in their work. 

The southern district of Florida, the eastern district of Louisiana, 
and the southern and northern districts of Texas were visited. The 
chief judge of the circuit was also interviewed. 

The judicial conference of the circuit reportedly is not too effective 
due to the latge geographical area. Accordifig to the chief judge of 
the circuit, no difficulty has been encountered in carrying out the 
functions given by law to the circuit judiciel council. ‘Eleven judges 
of this circuit spent 184 days on assignment in districts other than 
their own-——-120 days of which were spent in courts within the circuit 
and 64 days taitaide: 


Court of appeals 

This is a relatively large circuit, both geographically and in caseload. 
The court is composed of seven judges. 

Workload.—This circuit had 76 appeals cases per judge filed in fiscal 
1958, as compared with the :average for all circuits of 54... Its filings 
in 1957 were 85 per judge. The median time between filing of the 
complete record and: disposition for fiscal 1958 was 7.3 months, as 
compared to the average for all circuits of 7 months. The court 
terminated 24 more cases than were filed and reduced its pending 
easeload by that many. At the end of fiscal 1958, there were 35 cases 
pending per judge. 

Florida (southern) 

This is a five-judge court, The last judgeship was added in 1954. 
The principal places of holding court are Miami, ‘Tampa, and.Jackson- 
ville. Two judges are located in Miami, two in the Tampa area, 
and one in Jacksonville. A roving judge was appointed to cover both 
districts of the State, but because of the light caseload in the northern 
district, he reportedly spends all of his. time in the southern district in 
the Tampa area. The docket congestion in this district is, for the 
most part, limited to the Miami division, but this division has had the 
good fortune of obtaining a number of visiting judges, 

Calendar. practices—In Miami, a central oan ar system is em- 
ployed. jury cases are pretried. The court reporter is present 
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and the transcript becomes a part of the record. Most. of the time 
the judge who pretries the case will also ay it. Trial dates reportedly 
are set 3 or 4 months in advance. The clerk screens about 200 cases 
at a time from the permanent, calendar and places them on a trial 
calendar, then the judges assign pretrial and trial dates to these cases. 

In fiscal 1958, this court had a percentage score of 56.5 percent for 
the utilization of jurors on the first day of trial. 

Workload.—Miami has twice as many civil cases pending as either 
the Tampa or Jacksonville divisions. .In November of 1958, there 
were 900 civil cases pending in Miami, as compared with 452 in the 
Tampa-Orlando area and 322 at Jacksonville. For fiscal 1958, the 
civil caseload per judge for the southern district of Florida was 
356 cases commenced, 319 terminated, and 296 pending at the year’s 
end. The median time between issue and trial was 9,1 months, 
According to the JS-10 reports for fiseal 1958, this court averaged 
59.6 trials (37.8 civil and 21.8 criminal) and 93.6 trial days. There 
was an increase of approximately 300 civil cases commenced in fiscal 
1958 over fiscal 1957. However, there were 150 more cases terminated 
and the median time between issue and trial was improved, Also, 
there was a 22 percent decrease in filings of private civil cases for the 
period August 1958 through January 1959, as compared with the same 
period of the previous year. 

ide assistance.—Visiting judges conducted: 31 trials in a total of 
43 trial.days.. The schedule of visting judges for fiscal 1958 reflects 
that four judges were on assignment in the southern district of Florida 
for 85 days, as follows: Judge. Wyche (western district of South 
Carolina), 30 days; Judge Martin (Sixth Circuit Court of Appeals), 
26 days; Judge Lynne (northern district. of Alabama), 17 days; and 
Judge Carswell. (northern district of Florida), 12 days. 

Beginning in January 1959, in addition to the two regular judges, 
Judge Martin of the, Sixth Circuit Court of Appeals, retired Judge 
R. N, Wilkins, and Judge Wyche, of the western district of South 
Carolina, were assisting in the trial of cases in Miami. 

Summer schedule.—The JS—10 reports, reflect that some trials are 
conducted, during the summer months by some of the judges and con- 
siderable pretrial work is done, 
Louisiana (eastern) 

This is a two-judge court and an excellent one. More civil cases 
are filed and terminated per judge in this court than in any other court 
of the 86 districts. As judges frequently visit other courts to see how 
they handle their work, and as many of them’ could learn a great deal 
from this court, it would seem that dual benefits could be derived from 
assigning Visiting judges to assist this court. 

Court is held-at New Orleans and Baton Rouge. 

Calendar practices.—An individual calendar system is employed, 
one judge talking the odd-numbered cases and one the even, as filed, 
By rule, as soon, as @ case is at issue either counsel can request 
that it be put on the-trial calendar, which is done automatically with- 
out argument. The judge responsible will then send out a notice for 
pretrial as soon as he can, and,at, pretrial the case is set for trial if it 
is not settled. All cases are pretried and it is the effectiveness of this 
court in pretrial work which permits it. to dispose of the very large 
number of cases it does. It was estimated that about 75 percent of the 
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cases are dismissed or settled at pretrial... Judge Wright feels that the 
key ‘to successful pretrial is the setting of a specific trial date at the 
pretrial conference if the case is not settled. Only about 6 percent of 
the civil cases in this district are actually tried. 

In fiscal 1958 this court had ‘a percentage score of 56.2 percent for 
the utilization of jurors on the first day of trial. 

Caseload.—In fiscal 1958, approximately 900 civil cases per judge 
were filed, approximately 600 were terminated, and'1,279 were pending 
at the end of the year. The criminal caseload is not oppressive. ‘In 
spite of the tremendous job being done by this court, the pendin 
caseload is gradually rising. The median time between issue and trial 
of civil cases in fiscal 1958 was 13.2 months. The heavy civil’ case- 
load is due to a State law which permits direct action against the 
insurance companies in automobile negligence cases. The recent act 
which raised the jurisdictional amount in Federal courts from $3,000 
to $10,000 in damages has not materially reduced this type of case in 
this district. In the period from August 1958 through January 1959 
there was a 5-percent increase in filings of private civil cases as com- 
pared with the same period of the previous year. 

While a survey reportedly reflected that at least 40 percent of the 
Louisiana automobile insurance policies are written on a $5,000— 
$10,000 basis, the attorneys are getting around the new act by addin 
property damage. However, without the new law, it is eatimated 
that the new civil case filings would increase’ much more rapidly. 
Another reason for the popularity of the Federal court in this district 
is that the State appeals court can reduce the amount of the verdict 
in the lower court if they consider it too high, and the appeals court 
reportedly has been rather conservative. 

In fiscal 1958, the court averaged 53 trials per judge (41 civil and 
12 criminal) and they had an average of 70 trial days per judge. 
At the end of November 1958 there were 2,658 civil cases pending in 
this district. Of these, 385 were on the trial calendar of Judge Wright, 
650 were on the trial calendar of Judge Christenberry; and 1,746 
cases had not reached the trial-calendar stage. A total of 1;147 cases 
are assigned to Judge Wright and 1,379 to Juilee Christenberry. 

Outside assistance.—In fiscal 1958, this court received no assistance 
from visiting judges. In the summer of 1957, Judge Wright. spent 
the best. part. of a month trying. cases in the southern district. of 
New York, apparently while on vacation. 

Summer schedule.—The JS-10 reports for the first quarter of fiscal 
1959 reflect that the court averaged 33 days per judge on trials and 
pretrials. 


Texas (northern) 


This is a three-judge court and has been since’ 1935, when two 
temporary judgeships were made permanent. Under the new act. 
the chief judge will be required to step down this summer. 

The new jurisdictional act barring removal of compensation cases to 
the Federal courts and otherwise limiting jurisdiction ‘is greatly 
reducing the civil caseload in this district. 4 

Calendar practices —An individual calendar system is employed. 
One judge handles the civil work in Dallas and the Abilene and San 
Angelo dockets. The chief judge handles the criminal work in Dallas 
and the Fort’ Worth docket. The third judge handles the dockets at 
Amarillo, Lubbock, and Wichita Falls. Pretrial is employed in 
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varying degrees by the judges... Judge Estes’ was reported: to be a’ 
strong advocateof the pretrial conference and to have effected a large 
number of settlements. It was: indicated that the civil docket at 
Dallas was somewhat behind but that the condition was being corrected. 

This court, im fiseal 1958, had ‘a percentage score of 57.6 percent for 
the utilization of jurors on the first day of trial. 

Workload.—In fiseal 1958, 612-civil cases per judge were filed, 533 
were terminated, and 338 were pending at the end of the year... The 
median time’ between issue and trial of civil cases in fiscal 1958 was 
4.7 months. Trials per judge for fiscal 1958 averaged 57 (44:3 civil 
and 12.7 criminal), and there was an average per judge of 68. trial 
days. The criminal caseload in this district is relatively light. About 
three-fourths of the civil calendar in the past has consisted of com- 
pensation cases, which, in effect, are now barred under the new act. 
Filings of private civil cases in this district dropped 71 percent for 
the period August 1958 through January 1959, as compared with the 
same period of the previous year. 

Outside assistance.—In addition to 20 civil cases tried by retired 
Judge Atwell, a visiting judge tried 2 cases in 5 days. The visiting 
judge schedule listed Judge Thomas (southern district of Alabama) 
as being on assignment to this court for 12 days. 

Summer schedule.—According to the JS-10’s for the first quarter 
of fiscal 1959, the court averaged 7 days per judge in the actual trial 
of cases, but spent a considerable time on pretrial conferences. The 
trial of cases was suspended during the month of ‘August. 


Texas (southern) 


This is a four-judge court, the last two judgeships having been 
added in 1950. Court is held at Houston, Galveston,.Brownsville, 
Laredo, and Corpus Christi, As in the northern district of Texas, 
the private civil case filings in this district have decreased sharply 
since the 1958 act affecting jurisdiction, 

Calendar practices.—An. individual, calendar system is employed. 
Three of the judges have headquarters at. Houston—one Narita the 
Galveston docket and 20 percent of the Houston civil docket, and the 
other two handle 40 percent each of the Houston civil docket. The 
criminal docket at Houston is rotated among the three judges sta- 
tioned there. The fourth judge is stationed at. Corpus Christi and 
handles the Brownsville redo, and Corpus Christi dockets. A 
calendar call is employed, combined with-settlement or pretrial con- 
ferences, but the practices differ with respect to the dividual judges. 
Two of the judges reportedly pretry more than 75 percent of their 
cases, the other two to a lesser extent. 

In fiscal 1958, this court had a percentage score of 62.2 percent 
for the utilization of jurors on the first day of trial. 

Workload.—The civil caseload per judge in fiscal1958 was 477 
cases filed, 370 terminated, and 378 pending at the end of the year. 
The median time between issue and trial was 7.6 months. However, 
private civil case filings dropped 56 percent for the period August 
1958 through January 1959, as compared with the same period of the - 
previous year primarily because the caseload, as in the other Texas 
districts; consisted of a large percentage of workmen’s compensation 
cases which, under the new act, can no longer be removed to Federal 
court. As reported in JS-10’s; trials per judge averaged 52 (32,civil 
and 20 criminal), and there was an average of 92.5 trial days per judge. 
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As of January 1, 1959, the number of civil cases assigned to the judges 
of this court were as follows: 373, 272, 275, and 332. An examination 
of the docket reflected that it was in relativ ely good shape, and that 
there were no really old cases pending. The criminal caseload in the 
district is not unusually heavy, but there are a number of narcotics 
cases, a relatively high percentage of which go to trial. 

Outside assistance.-None during fiscal year 1958. 

Summer schedule-—Some court trials are conducted during the 
summer months, and the JS-10 reports for the first quarter of fiscals 
1959 reflect that the judges averaged 8.5 trial days during this period, 
plus pretrial work. 

SIXTH CIRCUIT 


This circuit includes the States of Kentucky, Michigan, Ohio, and 
Tennessee, and encompasses nine district courts—three in Tennessee 
and two in each of the other States. The districts in this circuit 
which have light caseloads are western Keatucky, with 164 civil cases 
filed per judge i = fiscal 1958, and ia Michigan, with 139 civil 
cases filed per judge. 

There has been a vacancy on the Circuit Court of Appeals since 
October 13, 1958. Annual judicial conferences are held in this circuit, 
but the judicial council has been relatively inactive. The chief judge 
stated that she would be reluctant to issue any instructions to district 
— judges. 

scal 1958, seven judges in this cireuit spent 206 days on assign- 
abit in courts other than their own—99 within the circuit and 107 
outside. However, of this total, one judge (Judge Martin, Sixth 


Circuit Court of Appeals) spent 169 days on assigninent——72 days 
within the circuit and 97 days outside. 

Filings of private civil cases for all districts in this circuit decreased 
18 percent during the period August 1958 through January 1959 as 
compared with the same period of the previous year. 

The courts visited in ‘this circuit were eastern Michigan, northern 
Ohio, and western Tennessee. 


Michigan (eastern) 


This is a six-judge court and appeared to be quite capably adminis- 
tered, although there is a wide disparity in the median time intervals 
of the individual judges, which ‘would indicate that assistance should 
be given to some of the judges or a redistribution of the workload made. 

he court sits at Detroit, but one judge spends part of his time at 
Bay City. Under the 1958 act relating to chief judges, the chief judge 
of this court will step down this summer. 

Jalendar practices.—This court employs an individual calendar sys- 
tem. It is the only court visited where a report is prepared quarterly 
reflecting the number of cases assigned to each judge and. their status. 
The cases are assigned to the individual judges upon aes and there- 
after each judge is responsible for the cases assigned to him. Out of 
every 100 cases filed, the chief judge is originally assigned 14; another 
judge (because of his illness) presently receives 10, and the comet 4 
judges receive 19 each. ‘They conduct: pretrials to varying, d 
there being no standard requirement. Monday is motions an ims 
trial day. ‘There is no special schedule for trying cases, except that 
admiralty ‘cases: are tried: in the winter when witnesses are more 
readily available. 
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This court, in fiscal 1958, had a percentage score of 52.9 percent for 
the utilization of jurors on the first day of trial. 

Workload.—There were 956 pending civil cases in this district as of 
September 1958 and 207 criminal cases. _ In fiscal year 1958, 259 civil 
cases per judge were filed, 256 were terminated, and 161 were pendin 
at the close of the year. The median time between issue and tria 
for fiscal 1958 was 13.1 months, and the median time between filing 
and disposition was 18.7 months; yet, the median times of the respective 
judges were as follows: 9, 14, 15, 25, 34, and 37 months. 

he caseload is typical of a metropolitan area and there are quite a 
few patent cases. Although the civil caseload has been gradually in- 
creasing, the number of cases pending at the end of the fiscal year has 
been cut by approximately 200 since 1956. Also, for the period 
August 1958 through January 1959, there was a 15 percent decrease 
in the filings of private civil cases as compared with the same period 
of the previous year. The criminal caseload is average and current. 

The JS-10 reports for fiscal 1958 reflect an average of 32 trials per 
judge (18 civil and 14 criminal) and an average of 86.5 trial days. 

Outside assistance.—-Visiting judges, according to JS-10 reports, 
conducted four trials in 21 trial days during fiscal 1958. The schedule 
of visiting judges reflects that two ‘judges spent a total of 37 days on 
assignment in this district—Judge Kent (Michigan (western)), 5 days, 
and Judge Martin (Sixth Circuit Court of Appeals), 32 days. One 
judge from this district spent 6 days on assignment in another district. 

Summer schedule —According to JS—10 reports for the first quarter 
of fiscal 1959, this court was active all summer in trial and pretrial 
work, and aside from time spent on pretrials, averaged 17.3 trial days 
per judge. 

Ohio (northern) 

This is a five-judge court, the last judgeship having been added in 
1954. Four of the judges sit at Cleve ao an one at Toledo. Under 
the provisions of the new act, the chief judge will step down this 
summer. The docket of this court is not in good shape, partly due to 
the numerous vacancies which have occurred in the last decade. 
Although the caseload per judge is not high, the court. would appear 
to need outside help not only in bringing the docket more current, 
but in developing a more efficient system of moving cases to trial. 

Calendar practices.—There is a sort of central calendar system em- 
ployed. When a case is filed, it goes on a docket, but it is up to the 
attorneys to decide if and when they want atrial. There is at leasta 
i between the time of the request for trial and the actual trial. 

he chief judge feels he needs more authority. He said that all of the 
judges do not come in and join in the workload. He was of the opin- 
ion, however, that the judicial council has no authority to act except 
where the district judges fail to agree. 

The cases reportedly flow to the judges as fast as they will take 
them, the individual judges controlling the flow. There is no system 
of assigning protracted cases; some are assigned early and some are 
not. There are some old antitrust cases which had not been assigned. 
There is no set pretrial rule. One judge felt that the pretrial of cases 
was “‘love’s labors lost.’”” Another judge of this court, however,spoke 
highly of pretrial and said he settled more than half of the fall list by 
settlement conferences. All motions are submitted on brief and are 
not argued unless the judges so request. 
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In fiseal year 1958, this court had a percentage score of 39.3 percent 
for the utilization of jurors on the first day of trial. 

Workload.—In fiscal 1958, the civil caseload per judge for this 
district was 225 cases filed, 217 terminated, and 229 pending at the 
end of the year. The median time between issue and trial was 16.4 
months. 

There was a 17 percent decrease in private civil case filings for the 
period August 1958 through January 1959, as compared with the same 
period of the previous year. There has been quite a heavy caseload 
of patent and antitrust suits in this district. The criminal caseload, 
however, is light. Although there has been a reduction in the civil 
caseload of nearly 500 cases since 1955, there are still many compli- 
cated cases on the docket that are too old. 

The JS—10’s for fiscal year 1958 reflect that an average of 22 trials 
(18 civil and 4 criminal) were conducted per judge, and the judges 
had an average of 67 trial days. It should be noted, however, that 
the judge of the western division had only 15 trials and 22 trial days. 

Summer schedule-—The JS-10 reports for the first quarter of fiscal 
1959 reflect that the judges of this court had an average of 4 trial days 
during this period. 

Outside assistance.—None during fiscal year 1958. 

Tennessee (western) 

This is a one-judge court. The judge sits principally at Memphis, 
but goes to Jackson three or four times a year. Although it has a 
heavy caseload, this court has an excellent record. 

Calendar practices —This court is run very informally, the records 
being maintained in memorandum form. The work is up to date and 
the excellent record made has reportedly been accomplished by setting 
cases for trial as soon as they come to issue. The court conducts no 

retrials, as such, and does not discuss settlement with the attorneys, 

ut marks the cases up for trial immediately and tries them if they are 
not settled. It follows that a high percentage of the cases are settled. 
Friday is motions day and trials are conducted on the other 4 days. 
Court frequently is held until late in the day and on Saturdays. 

This court, in fiscal 1958, had a percentage score of 65.6 percent for 
the utilization of jurors on the first day of trial. 

Workload.—The caseload for fiseal 1958 was 340 cases filed, 276 
terminated, and 170 pending at the end of the year. The median time 
between issue and trial was 4.7 months. The criminal caseload does 
not present any serious problem, but there are a number of protracted 
civil cases. During the period August 1958 through January 1959, 
there was a 22 percent decrease in filings of private civil cases as corn- 
pared with the same period of the previous year. 

The JS-10 reports reflect that during fiscal 1958, a total of 53 trials 
(47 civil and 6 criminal) were conducted in 99 trial days. 

Outside assistance-—The JS-10’s for fiscal 1958 reflect. that visiting 
judges conducted nine trials in this district in 16 trial days. The 
schedule of visiting judges reflects that Judge Miller (Tennessee (mid- 
dle)) spent 6 days on assignment in this district; Judge Cecil (Ohio 
(southern)), 1 day; and Judge Martin (Sixth Circuit Court of Appeals), 
40 days. 

Summer schedule.—This court does not try cases between July 15 
and September 1, although the judge reported that he is there every 
day. 
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SEVENTH CIRCUIT 


This circuit includes the States of Illinois, Indiana, and Wisconsin. 
There are relatively light civil caseloads in the eastern and southern 
districts of Illinois and in the eastern and western districts of Wiscon- 
sin, e.g., 187, 155, 174, and 198 cases, respectively, filed during fiscal 
1958. Apparently as a result of the new jurisdictional act, the pri- 
vate civil case filings in this circuit decreased 17 percent during the 
period August 1958 through January 1959, as compared with the 
same period of the previous year. 

Little is known about the judicial conferences held by this circuit 
or any activity of the judicial council, except that it reportedly at- 
tempted to set up summer vacation schedules for the district court of 
northern Illinois, but the court defied them and nothing was done. 

In fiscal 1958, six judges of courts in this circuit spent a total of 19 
days in courts other than their own within the circuit and 87 days 
outside. 

The only visit made in this cireuit was to the northern district of 
Illinois. 


Illinois, northern 


This is an eight-judge court, the last two judgeships having been 
established in 1950. Under the provisions of the new act relating to 
chief judges, the chief judge of this court will step down this summer. 

From the record, it would appear that the administration of this 
court needs improvement. It is apparent that the caseload has been 
inequitably divided and nothing has been done about it. This situa- 
tion should not be permitted to prevail. 

Calendar practices—An individual calendar system is employed in 
this district, the cases being assigned to the judges as filed and they 
have individual responsibility for their calendars thereafter. There is 
no standard pretrial rule. Motions are decided on brief. 

It apparently has been the practice of this court to load the most 
recently appointed judge with all of the old “cats and dogs” on the 
calendars. In early 1958, at the instigation of the House Judiciary 
Committee, the Administrative Office made an investigation of this 
situation. An analysis of the docket at that time reflected that over 
one-fourth of all the Federal-question cases in this district were assigned 
to Judge Miner upon his appointment, including 46 of the court’s 
patent cases, 25 of the private antitrust cases, 11 of the 31 trademark 
cases, and 6 of the 8 cases involving labor-management relations—all 
of which categories require a longer time to dispose of and are more 
difficult than the average cases. He was also assigned an unfair share 
of the categories involving contracts, business frauds, unfair compé- 
tition, and related actions, and received very few of the easier personal 
injury actions. This inequitable practice apparently has existed for 
some time, and little had been done about it between the time of the 
early 1958 investigation and the time this court was visited in the 
fall of 1958, 

In fiscal year 1957, the median time between filing and disposition of 
civil cases in this court was 19.4 months, but that of the last two judges. 
appointed was 27.4 and 33 months, respectively, and the other judges 
averaged between 6.2 and 17.3 months. One of the judges explained 
that there was a local rule providing for an executive committee of 
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three which was supposed to equalize the caseload periodically, but 
that this had not been used since 1950. 

In spite of the present inequities in the caseload, one of the judges 
interviewed professed strong faith in the individual calendar system. 
He stated that the central calendar system is the best aid to individual 
indolence and that if this district were forced to a central calendar 
system, it would require twice as many judges as it now has. 

This court, in fiscal year 1958, had a percentage score of 19.7 per- 
cent for the utilization of jurors on the first day of trial. 

Workload.—T he civil caseload per judge for fiscal 1958 was 287 cases 
filed, 251 terminated, and 329 pending at the end of the year. The 
total civil caseload filed in fiscal 1958 was more than 300 less than in 
1956, but the pending caseload has gone up nearly 400 since that time. 
The median time between issue and trial of civil cases for fiscal 1958 
was 15 months. As indicated, there are quite a few protracted and 
complicated cases. The criminal caseload is about normal and is cur- 
rent.. During the period August 1958 through January 1959, there 
was a 24-percent decrease in the filings of private civil cases in this 
district as compared with the same period of the previous year. 

According to the JS—10 reports for fiscal 1958, trials per judge in 
this district averaged 39.1 (28.6 civil and 10.5. eriminal), and trial days 
per judge averaged 102. Included in this average were 141 days and 
191 days reported for the two judges with the highest number of trial 
days. A quick spot check of a monthly JS—-10 report for this district 
indicated that of the three cases reported as trials, two should not 
have been so reported. Two clerks responsible for making up. the 
figures reported that they had difficulty in interpreting whether a case 
should be marked as a trial and had to rely’on the notations which 
came from the clerk assigned to each individual judge. There was 
also a feeling indicated that as the judges spend considerable time in 
settling cases, and as the only record of their accomplishments reported 
consists of trials, the statistics should be interpreted liberally. 

Outside assistance.—The schedule of visiting judges for fiscal 1958 
reflects that Judge Nordbye (Minnesota) spent 3 days on assignment 
in this court. 

Summer schedule.—Trial and pretrial work was conducted by some 
of the judges. According to JS-10 reports for the first quarter of 
fiscal year 1959, the judges of this court averaged 10.9 trial days. 


NINTH CIRCUIT 


This circuit includes the States of Arizona, California, Idaho, Mon- 
tana, Nevada, Oregon, Washington, and Alaska, and the Territories 
of Hawaii and Guam. Excluding Alaska, Hawaii, and Guam, there 
are eight district courts in the circuit. 

None of the courts in this circuit had over 200 civil cases filed per 
judge in fiscal 1958, except Oregon (222) and the eastern district of 

ashington (273). Soctkem California had 135; Idaho, 112; Mon- 
fame, 108; Nevada, 121; and Arizona and northern California, 189 


each. 

The judicial council of the circuit reportedly has. taken little action 
by way of supervising the district courts. However, 20 judges of the 
circuit spent a total of 520 days on assignments outside their own 
courts—432 days within the circuit and 88 days in courts outside the 
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circuit. Private civil case filings in the district courts of this circuit, 
other than the Territorial courts of Alaska and Guam decreased an 
average of 16 percent during the period August 1958 through January 
1959, as compared with the same period of the previous year. 

The districts visited in this circuit were northern and southern 
California and Oregon. 

California, northern 

This is a seven-judge court. Six of the judges are stationed at San 
Francisco and one at Sacramento. 

In fiscal 1958, this district had 189 cases filed per judge as compared 
with the national average of 259; 100 private civil cases as compared 
with the national average of 167; and 88 criminal cases as compared 
with the national average of 108. This court has been cutting down 
its pending caseload substantially, and the median time between 
issue and trial, This court also appears to have been fortunate in 
receiving the service of numerous visiting judges. 

Calendar practices.—A central calendar. system has been employed 
since 1950, but protracted, cases are assigned to particular judges as 
soon as they are filed. The judges’ assignments are rotated on the 
motions, civil, and criminal calendars. The ready calendar is. called 
every Monday by the judge in the assignment part., Most. of the 
cases are set for trial on a particular date. Both pretrial conferences 
and settlement conferences are employed. It is the chief judge’s 
belief that pretrial should not be compulsory for all types of cases. 
He also feels that assigning too many protracted cases to the individual 
judges defeats the purpose of the central calendar system. |. The whole 
docket is called twice a year and if no action has been taken on a case 
since the last call, it reportedly is dismissed unless good cause is shown 
as to why it should not be. 

This court, in fiscal 1958, had a percentage score of 64.6 percent 
for the utilization of jurors on the first day of trial. 

Workload:—As of September 1958, there were 1,718 civil cases 
pendme in this district, 1,273 at San Francisco and 445 at Sacramento. 

uring fiscal year 1958, the civil caseload per judge was 189 cases 
commenced, 203 terminated, and 240 pending at the end of the year. 
There has not been any increase in civil case filings in recent years. 
Actually, there were over 500 more civil case filings in fiscal 1953 
than there were in fiscal 1958, and the pending caseload has been cut 
by more than 700 cases since fiscal 1954.. There was a slight increase 
of 1 percent in private civil case filings during the period August 1958 
through January 1959; as ccmpared with the same period of the 
previous year. The criminal caseload is below average and is current. 
This court has the usual number of protracted and complicated cases 
for a metropolitan area court, a substantial percentage of admiralty 
cases, and quite a few land-condemnation cases. The median time 
between issue and trial of civil cases during fiscal 1958 was 9.5 months. 
The JS-10 reports for fiscal 1958 reflects that trials per judge for this 
court averaged 28 (22.6 civil and 5.4 criminal) and trial ieee averaged 
79.8 per judge. 

Outside assistance-—Northern California received the services of 
visiting judges who conducted a total of 35 trials (27 civil and 8 
criminal) in 120 trial days. The schedule of visiting judges for fiscal 
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1958 reflects that eleven judges visited in the district for a total of 207 
days. They were: 


Judge Murphy, southern district, of New York 

Judge Ryan, southern district of New York 

Judge Ritter, Utah 

Judge Wiig, Territory of Hawaii-___-_-- ct uw. Jicu ws uae leobeae 
Judge Sweeney, Massachusetts_...........------ we snsd a & pie as Die 
Judge Kaufman, southern district of New York 

Judge Clark, Idaho 

Judge Lindberg, Washington__--~- -- 

Judge Vaught, Oklahoma, western district 

Judge McLaughlin, Territory of Hawaii 

Judge Mathes, southern district of California 


So far in fiscal 1959, Judge Palmieri and Judge Weinfeld, of the 
southern district of New York, visited the court in July and August, 
respectively. Judge Wiig, of Honolulu, spent 2 weeks there in Sep- 
tember and Judge Donovan, of Minnesota, was also there in Sep- 
tember. 

Three of the judges in this district spent a total of 118 days on 
assignments in other courts, 61 days within the circuit and 57 days 
outside. 

Summer schedule.—According to JS-10 reports for the first quarter 
of fiscal year 1959, this court conducted trials and pretrials through- 
out the summer. The court had an average of 19.5 trial days per 
judge during this period. 

California, southern 


This is an 11-judge court, with 8 of the judges sitting at Los Angeles, 
2 at San Diego, and 1 at Fresno. 


Calendar practices —An individual calendar system is employed. 
This is the largest individual calendar court in the whole system. 
Cases are assigned at random as filed, under a system whereby no 
one knows which judge will handle.a particular case until it has been 
assigned. Each judge gots an equal number of cases, except the chief 


judge, who gets three-fourths of the allotment of the other judges. 
There is some transfer of cases between the judges at their common 
convenience, and related cases are assigned to the same judge. Each 
judge has the responsibility of the cases assigned to him from their 
inception. He receives a copy of all filings, handles all motions, etc. 
A monthly record is reportedly filed for each judge as to the number 
of trials, closings, etc. The chief judge keeps a master diary and 
reportedly will contact the judge with the least work and give him 
some of the cases of the judge who has the most cases or who is the 
slowest. However, it was stated that the last judge appointed, as in 
some other individual calendar courts, is assigned the ‘dogs’ and 
that, accordingly, his calendar is in the worst condition. Figures 
obtained from the Administrative Office as to the median time from 
filing to disposition of cases tried by the respective judges of this 
court in fiscal 1958 did not entirely appear to bear this out, however. 
The median time for the whole court was 14.2 months and the median 
times for the individual judges ranged from 9 months to 19.7 ‘months. 

There is a local pretrial rule, but reportedly only three of the 
judges adhere strictly to it, three use it very rarely, and five with 
modification. However, of the three judges interviewed, all stated 
they believed strongly in the pretrial of cases; one advised that it was 





STUDY OF THE OPERATIONS OF UNITED STATES COURTS 75 


the greatest advance in modern law administration; another, who 
stated that its success depended greatly upon the manner in whieh it 
was employed, advised that as the local pretrial rule required the 
attorneys to do a number of things by way of discovery, narrowing of 
issues, excluding evidence, etc., before appearing for the pretrial con- 
ference, it resulted in the attorneys doing the work on their cases at 
an early stage, and that if they had a weak case, they wouldn’t do the 
work but would settle it. e said that attorneys are prone to be 
dreamers and such a rule makes them face the realities with respect 
to the merits of their cases, makes them prepare their cases better 
and results in better justice. He stated that the greatest weakness 
in any system is to let the lawyers control the progress of the cases. 

All of the judges interviewed were strong proponents of the in- 
dividual calendar system, stating that it created competitive incentive 
and permitted the judge to stay on top of his whole caseload and work 
on cases at all stages of development. 

The criminal calendar is handled in rotation, each judge sitting for 
3 months. 

This court, in fiscal year 1958, had a percentage score of 47.7 percent 
for the utilization of jurors on the first day of trial. 

Workload.—While the caseload per judge is considerably below 
average, there is a heavy workload of land condemnation matters 
which are invariably jury cases, but there are not too many automobile 
and other negligence cases. In fiscal year 1958, the civil caseload 
per judge was 135 cases filed, 147 terminated, and 122 pending at the 
end of the year.. The median time between issue and trial of civil 
cases was 6.5 months. JS-—10 reports for fiscal year 1958 reflected 
an average of 47 trials per judge (28 civil and 19 criminal) and an 
average of 113 trial days. 

Outside assistance.—'he JS-10 reports for fiscal 1958 reflected that 
visiting judges conducted 39 trials in 94 trial days. The schedule of 
visiting judges reflected that seven judges spent a total of 205 days 
on assignment in this district. _These included Judge I. Kaufman 
(southern district, New York), 19 days; Retired Judge Foley (Nevada), 
4 days; Judge East (Oregon), 43 days; Judge Bicks (southern district, 
New York), 43 days; J tide Solomon (Oregon), 20 days; Retired Judge 
Reeves (Missouri, western), 45 days; and Retired Judge Wham (Illinois, 
eastern), 31 days. During the same period, five judges of this district 
spent 97 days on assignments in other districts, including Judge Harri- 
son, Hawaii, 40 days; Judge Yankwich, Arizona, 2 days; Judge West- 
over, Alaska, 41 days; Judge Tolin, Alaska, 8 days; and Judg ‘Mathes, 
Oregon, 5 days, and California, northern, 1 day. 

Summer schedule.—In this district, court is held throughout the 
summer months. They are supposed to shut down in August; how- 
ever, one of the judges tried cases during that month last ret, JS-10 
reports for the first quarter of fiscal 1959 reflect that the judges of 
this court averaged 28.4 trial days during this period. 

Oregon 

This is a three-judge court, but one of the judges was completely 

incapacitated during fiscal year 1958. The principal place of holding 


court is at Portland, but it is also held at Pendleton, Klamath Falls, 
Medford, and Eugene. 
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Calendar practices._—A central calendar system is employed at Port- 
land. When a case is filed, it is given a call date at least 60 days after 
filing. At that time, the judge inquires as to its status. If it isready 
for pretrial, a pretrial date isset. There is a pretrial of every civil case. 
The court believed in taking charge of a case as soon as it is filed. 
It was felt that one judge, preferably the chief judge, should handle 
the calendar so that bs will know what is going on. 

In fiscal year 1958, this court had a percentage score of 52.5 percent 
for the utilization of jurors on the first day of trial. 

Workload.—In fiscal 1958, 666 civil cases were filed in this district, 
590 were terminated, and 502 were pending at the end of the year. 
On the basis of a 3-judge court this would Be a per judge average of 
222 cases filed, 197 terminated, and 167 pending at the end of the 

ear. However, as indicated, there were only two judges available. 

he JS-10 reports for fiscal year 1958, on the basis of a 3-judge court, 
reflect an average of 38 trials (28 civil and 10 criminal) and 65 trial 
days. The median time between issue and trial for civil cases tried 
was 7.9 months. 

Outside assistance.—According to JS—10 reports, visiting judges con- 
ducted 11 trials in 20 days. The schedule of visiting judges for fiscal 
1958 reflects that four judges from other districts spent 45 days in this 
district, including Judge McLaughlin (Territory of Hawaii), 31 days; 
Judge Taylor (Idaho),3 days; Judge Mathes (California, southern), 
5 days; and Judge Boldt (Washington, western district), 6 days. 
During the same period, two judges of this district spent. a total of 
79 days on assignment outside the district, as follows: ‘Judge Solomon, 
16 days in the western district of Washington and 20 days in the 
southern district of California, and Judge East, 43 days in the south- 
ern district of California. } 

Summer schedule.-—This court was active during the summer months 
in trial and pretrial work. 


DISTRICT OF COLUMBIA CIRCUIT 


The District of Columbia has a 9-judge circuit court of appeals and 
a 15-judge district court. There is preoene a vacancy on the dis- 
trict court, but a retired judge is working practically full time. 
District court 


This court is unique in that it not only handles Federal jurisdiction 
work but all of the work a comparable State court would handle for the. 
District of Columbia. Nevertheless, as it appears to be one of the 
best large, multiple-judge courts operating under the central calendar 
system, some detail will be given with respect to its operations. 

This is the only district court which has an assignment commis- 
sioner appointed by the judges and responsible directly to them. It is 
the only court which has a full-time administrative assistant to the 
chief judge, and it is the only large court which has had a compulsory 
pretrial rule since 1939. Also, this is the only large district in which 
the U.S. attorneys do not have charge of the handling of the criminal 
calendar. In this district, the criminal calendar is under the control 
of the court. 

Calendar practices —Two judges are assigned full time to the mo- 
tions calendar—one handles ordinary or short motions and one the 
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motions which will take over 30:minutes; one judge is assigned at all 
tames to pretrial work; one judge is assigned to the calendar call of 
-civil cases, and the remaiming judges are assigned to civil jury and 
nonjury and to. criminal cases. Assignments are rotated every 
3. months. 

After a civil case is filed and issue has been joined, it goes on a 
master calendar. However, in order for the-case to be certified to 
the ready calendar, under a new rule which has been in effect only 
about a year, the attorneys must file a certifieate of readiness, cer- 
tifying that discovery proceedings, all motions, medical examinations, 
-etc., have been completed. Cases are reached for trial in the order 
in which these certificates are filed. Twice a year, all cases on the 
master calendar are called by the judge assigned to the master cal- 
endar call. No case receives more than one call. If a certificate of 
readiness has not been filed prior to or during the call of the calendar, 
or within 6 months thereafter, the case is automatically dismissed, 
unless counsel, upon motion, shows cause why it should not be. This 
places the responsibility on the attorneys to get their cases ready for 
trial or else have them dismissed. If there is no action within 6 
months in a case which has not: come to issue, ‘the case is dismissed 
in the same manner. 

The call of the calendar accomplishes three things: (1) The possi- 
bility of settlement is discussed; (2) a determination is made as to 
whether discovery, depositions, etc.,.are completed; and (3) a determi- 
nation is made as to whether the case belongs in the district court or 
should be transferred to the municipal courts At the calendar call 
which was initiated March 5, 1958, and extended to May 29, 1,575 
cases were called. Of these, 365 were put on the ready calendar, 257 
(or 23 percent) were certified to the municipal court, 74 were settled, 
and 38 were dismissed for no cause of action. 

At the calendar call in the fall of 1958, which extended from October 
to December 4; over 900 cases were called, of which substantially 
more than half were marked ready for trial or otherwise disposed of. 
As a result, ef this: procedure, this court contends itis now in the 
position where any case which ‘goes! on the ready calendar can be 
reached for trial in‘S months; 

Cases on the ‘ready calendar are called for pretrial, which pretrials 
are conducted 2 to'7 weeks prior to the trials... The calendar commis- 
sioner schedules pretrials about 30 minutes apart. | Under the pretrial 
rule generally employed in this court, counsel are required to have 
their cases prepared; to submit pretrial statements, \to exchange 
evidence, etc., prior to the pretrial conference. A pretrial conference 
was attended which involved:an automobile accident ¢ase and which 
took slightly less than half an hour. \ With the assistance of the 
statements prepared by the defense and plaintiff’s counsel and by 
questions to the counsel ‘and examination of exhibits, the pretrial 
judge dictated a pretrial memorandum and order in the presence of the 
attorneys to a secretary who took it down directly on the typewriter, 
and the attorneys examined it before signing it while the judge started 
the next case. 

All of the judges imterviewed felt’ that pretrial was worthwhile. 
One judge advised that its effectiveness depended upon the individual 
judge; that it was one of the ‘hardest: assignments; that results are in 
direct proportion to what: is put into it; and that effective pretrial 
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obtains many settlements, indicates and narrows the specific issues, 
makes the attorneys face the reasonableness of their position, affords 
an opportunity to suggest a motion for summary judgment, and can 

erform miracles in complicated cases by way of shortening trials. 

e stated that when on pretrial assignment he and his law clerk go 
over the files the night before on those cases which he will pretry the 
next day, and by editing the material; he is ready to prepare an order 
at the end of the conference. Another judge; while believing in 
pretrial, was not too sold on the manner in which it is presently being 
conducted and believed a pretrial examiner for simple negligence cases 
was the solution. The District of Columbia has obtained authority 
to employ such an examiner, but has not put the practice into effect. 

The ready calendar is broken down by civil jury and nonjury and 
when a case reaches the top of the list, it is placed on the assignment 
list which calls for notification by card to the attorneys involved that 
the action is to be set down for trial on a certain date, which notice is 
sent out 10 days to 2 weeks in advance. Only enough cases are set 
down for each day which, by experience, will keep the judges busy 
between the hours of 10 a.m. and 4. p.m. Attorneys near the top of 
the list are kept on 30 minutes’ call by phone when their case will be 
reached, and when a case is reached, the attorneys are escorted to the 
judge’s chambers where they spend 10 or 15 minutes in discussing the 
issues, the possibilities of settlement, etc., and if settlement is not 
effected, the case goes immediately to trial. Each case is sent out 
individually to the judges and it is contended that there has not been a 
breakdown in the calendar in a year and a half; that is, if a judge 
finishes a case at 2:30 p.m., within half an hour there will be another 
case ready for him, and the court is so set up that judges, even though 
assigned to civil jury, would go to nonjury or even the criminal part 
to keep a steady flow of cases on trial. 

A few protracted cases are assigned individually to judges at an 
early stage, but there were only four or five such assignments at the 
time of the visit to this court. 

The judges rotate assignments every 3 months and there is no rest 
period between assignments for the judge sitting in the part dealing 
with long motions. The judge on assignment in this part, when 
interviewed, advised that he spends approximately 40 hours a week 
outside the courtroom reading pleadings on these motions, of which 
many are declaratory judgments; that he felt by doing so he knows 
the case when it comes before him and, m most: instances, can decide 
from the bench; that as he hears 8 or 10 cases a day, if motions are 
taken under advisement, the succeeding cases confuse the facts of the 
earlier ones and the rendering of an opinion is infinitely harder. He 
felt that deciding motions on brief did not do justice to the case, as oral 
arguments permit fuller and better explanation. 

he bulk of the tort work in this court is handled by a very few 
attorneys, and there is a local court rule that any attorney, or firm, 
having more than 25 cases on the ready calendar must be ready for 
trial when the case is reached or it may: be defaulted or dismissed. 
The purpose of this rule is to make the attorneys, or firms, with large 
numbers of cases employ more trial counsel, and while the rule has 
never been forced to a test, it is felt that it has helped considerably. | 

This court, in fiscal 1958, had a\percentage score of 36.3 percent for 
the utilization of jurors on the first day of trial. 
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Workload.—While the District of Columbia court is not’ typical, 
actually it is responsible for a wider range of legal matters than the 
regular district courts and has numerous complicated cases incident 
to the business at the seat of government. 

In fiscal year 1958, there were 4,524 civil cases pending at the 
beginning of the year, 5,732, new cases were filed, 6,215 cases were 
terminated, leaving a balance of 4,041 pending at the end of the year. 
Durimg this same period, there were 628 criminal cases pending at the 
start of the year, 1,258 were commenced, 1,325 were terminated, and 
561 were pending at the end of the year, all but 165 of which were 
fugitive cases or cases pending mental examinations, etc., which could 
not be tried. The civil caseload per judge for fiscal 1958 was 382 
filed, 414 terminated, and 269 pending at the end of the year. The 
judges averaged 58 trials and 116 trial days. 

Outside assistance.—The schedule of visiting judges for fiscal 1958 
reflected that four judges of other courts spent a total of 205 days on 
assignment in this district court. They were: Retired Judge Wilkin 

Ohio northern), 10 days; Judge Martin (Sixth Circuit Court of 
ppeals), 44 days; Judge Jackson (Customs and Patent Appeals), 
113; and Judge Christenson (Utah), 38 days. 

Summer schedule —This court ran a summer session in the summer 
of 1958, but it is reported that although counsel had a choice in advance 
as to the period they preferred having their cases tried during July and 
August, when the cases came on for trial they found that medical 
witnesses were not available, other witnesses had changed their vaca- 
tions, etc., and that it was considerably less than successful. No such 
difficulty reportedly was encountered, however, during the month of 
September, and at no period with respect to the criminal calendar. 
Some of the judges interviewed felt that working as hard and as 
steadily as this court does for 10 months of the year, 2 months should 
be set aside for vacations and to give them a chance to clean up pend- 
ing matters. It was agreed, however, that a 3 months’ shutdown of 
the civil calendar was unreasonable. 


VIII. Conciustons AND RECOMMENDATIONS 
CONCLUSIONS 


On the basis of the study, these are the findings and conclusions: 

1. Notwithstanding the soundness or greatness of the Federal judi- 
cial system in principle and. the high percentage of capable and dedi- 
cated judges, inadequate administrative control and direction have 
oarainuie impaired the system’s effectiveness and many of its opera- 
tions have been wasteful of appropriated funds. The judiciary, 
although provided by Congress with self-governing administrative 
machinery, has been slow and seemingly reluctant in putting into 
effect controls imposed by law and in facing realities as to the needs 
of present-day court administration. 

(a) Principally at the request of the judiciary, Congress provided, 
among other laws for the operation of the Federal courts, the follow- 
ing: 
ws (1) It provided that in district courts with more than one judge, 

the business of the court ‘‘shall be divided among the judges” in 
accordance with rules and orders agreed upon by the judges of 
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the court, and that the chief judge (the judge who is senior in 
commission) ‘‘shall be responsible for the observance of such rules 
and orders” (28 U.S.C. 136 and 137). 

(2) It charged the Administrative Office of the United States 
Courts! with examining the state of the dockets, of the district 
courts and submitting quarterly reports to the chief judges of the 
respective circuits (28 U.S.C. 604(a)(2)). 

(3) It created a judicial couneil in each circuit composed of 
the active circuit judges, charged the chief judges of the 
respective circuits with submitting the quarterly reports of the 
Administrative Office to these councils, and charged the councils 
with taking such action thereon as may be necessary and making 
all necessary orders for the effective and expeditious administra- 
tion of the business of the courts within their respective circuits, 
It further charged that ‘‘the district judges shall.promptly carry 
into effect all orders of the judicial council’? (28 U.S.C. 332). 

(4) It provided for annual judicial conferences of the district 
and circuit judges of each circuit for the purpose of considering 
the business of the courts and advising means of improving, the 
administration of justice within such eireuits (28) U.S.C. 333). 

(5) It provided for the assignment of judges from one court to 
another by the Chief Justice and the chief judges of the respective 
circuits when the need arises or the business of a particular court 
so requires (28 U.S.C. 291-296). 

(6) It provided for a Judicial Conference of the United States 
to meet annually and at such other times as the Chief Justice 
may designate, which Conference is composed of the chief judges 
of the judicial ¢circuits, the chief judge of the;Court of Claims, 
and a district judge from each judicial cireuit with the Chief Jus- 
tice presiding. The Conference is charged, among other things, 
with making a comprehensive survey of the condition of, business 
in the courts, preparing plans for the assignment of judges to and 
from circuits and districts where necessary, and submitting sug- 
gestions to the various courts in the interests of uniformity and 
expedition of business (28 °U.S.C. 331): 

(7) It required the Director of the Administrative Office to 
submit to the Judicial Conference of the United States and to the 
Congress, an annual report reflecting the activities of the Adminis- 
trative Office, the state of the business of the courts, and statistical 
data submitted to the chief judges of the cireuits, together with 
his recommendations (28 U.S.C. 604(a)(3) and 604(a)(4)). 

(b) The laws relating to the administrative machinery of the judic- 
iary, substantially in their’ present form,’ have been on the statute 
books for many years, yet the study disclosed that: 

(1) The Administrative Office does not make periodic field ex- 
aminations of the state of the dockets or the conditions existing 
in the courts and, therefore, cannot report thereon to the chief 
judges of the respective circuits, as prescribed by law: 

_(2) Except for requesting more judgeships, the judicial cown- 
cils of the respective circuits, with rare exception, have taken 
little action respecting the condition of the dockets of district 
courts and the issuance of orders for the effective and expeditious 
administration of the business of such courts. 

(3) A number of the circuits do not hold meaningful judicial 
conferences to consider the business of their courts and to devise 
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means of improving the: administration of :justice within the 
circuit. 

(4) There is:dittle organization or consistency in the manner in 
which judges are: dssigned from one court to another to attack 
calendar congestion or other problems in particular courts. In 
practice, assignments are not made unless the judge being as- 
signed assents, and it.is claimed that due to the limitation of $15. 
in the daily subsistence allowance while in travel: status, many 
judges will: not accept assignments to other-courts. 

(5) The Judicial Conference of the United States does not 
prepare plans for the assignment of judges to and from circuits 
and districts where necessary. There was some indication that 
a number of the representatives to the Conference: were more 
interested in preserving the status quo in their cireuits than in 
the improvement of the judicial system as a whole: The record 
reflects that in a number of instances when suggestions have been 
made by the Judicial. Conference to the various courts in the 
interests of uniformity and expedition of business, they have not 
been followed. 

(6) The annual report of the Director of the Administrative 
Office of the United States Courts, while voluminous and inform- 
ative, does not contain sufficiently meaningful information from 
which to determine how effectively the various courts are oper- 
ating or the real reasons for congestion and delay. 

(c) ‘The failure of the judiciary to carry out many of the functions 


relating to administrative direction and control appeared to be, at 


least in part, directly responsible for some rather disturbing conditions. 
found to exist. 





(1) In some individual calendar courts, certain of the judges 
were relatively current: with the caseloads assigned: them, while 
other judges of the same court were hopelessly, bogged down and 
as much as 3 or more years behind, yet no action was being taken 
to correct such situations, either by the particular court or by 
the judicial councils responsible for the supervision of such courts. 
Some central calendar courts were permitting some cases to lie 
on the dockets for unduly long periods of as much as 9 years 
without any effective action being taken to correct the situation ; 
nor. was any action being taken by the judicial councils responsible. 
The indifference to such situations and the deference to inept 
management is difficult to understand in the self-governing 
judicial system. 

(2) Some courts are employing outmoded, inefficient, and, at 
times, amateurish and most unbusinesslike practices and pro- 
cedures. There is the greatest variation in the degree of efficiency 
in the handling of court business in the respective district courts. 
Yet, there is no system for the exchange of tediihiques and man- 

ement know-how which have been proven successful in the 
efficiently operated courts. Such conditions are not consistent 
with good administration. 

(3) Some of-the judges were found to be overworking to the 
point of jeopardizing their health, while other judges had rela- 
tively light workloads anda small minority of the judges were 
even reportedly soldiering, yet no reports are required as to how 
the judges spend their: time and there is no organized‘system for 
the assignment of judges who might be spared to provide tem- 
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porary assistance to courts or judges who were behind or have 
congested calendars or other problems. 

(4) Some district courts operate the year around, with but 
short periods in the summer of reduced: activity, while some of 
the worst congested courts shut down for'a 3 months’ period all 
activity on civil cases excepting’a motions part, and yet no 
apparent efforts were being made to correct’ or equalize such 
conditions. 

(5) Pretrial conferences were authorized on an optional basis 
by the Federal Rules of Oivil Procedure 20 years ago, as a tech- 
nique for reducing the issues of cases to an honest difference of 
law and fact. By placing the responsibility upon counsel to 
prepare their cases and exchange evidence prior to the pretrial 
conference, and by using the conference to dispose of outstand- 
ing motions, ete., numerous courts and judges have clearly 
demonstrated that the proper use of the pretrial conference is an 
invaluable tool in attacking the congested calendar and in other- 
wise disposing of heavy caseloads in an effective and equitable 
manner. Although some of the courts and judges with the worst 
conditions of calendar congestion and delay do not employ such 
techniques, little action has’ been taken except by way of per- 
suasion ‘and education to require more uniform use of such proven 
methods. 

(6) Some courts and judges insist upon calling far in excess of 
the number: of jurors they actually need. -These conditions 
prevail in spite of the fact that the judges’ have been furnished 
the results of studies which have been made by the’ Administra- 
tive Office over the past 6 years, reflecting the courts which 
engaged in such wasteful practices. In fiscal year 1958, in excess 
of $1 million from a total appropriation of $3,127,982.32 for petit 
juror costs were paid to prospective jurors who were called but 
neither served nor were challenged. Some courts called as many 
as four times the number of jurors who ‘actually served or were 
challenged on the first day of trial. ‘There was no indication 
that any concerted effort has been made to curtail this inexcusable 
waste and the great imposition it places upon prospective jurors 
who are called but not used. 

2. Although greatly improved effectiveness and economy of 
operation could be obtained by closer adherence to existing laws 
relating to the administration of the courts and through more 
positive direction and administration, the facts disclosed suggest 
there are inherent weaknesses in the system which militate 
against good administration and that substantial improvements 
in the operation of the courts could be brought about by changes 
in the present administrative setup. 

(a) The present organizational setup of the district courts, 
whereby all of the judges of a court, by majority vote, pro- 
mulgate the rules and orders as to how the court is to be 
operated, not only makes for great inconsistency between 
the respective court operations and is in sharp contrast to the 
standard Federal Rules of Civil and Criminal Procedure, 
but has resulted in something far less than success, particu- 
larly in the larger courts. This procedure seemingly tends to 
perpetuate the traditional administrative autonomy so preva- 
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lent among judges but. which is so detrimental to the coor- 
dinated operation of a busy court, 

The chief judges of the district courts, while charged with 
the responsibility of seeing that the rules and orders pre- 
scribed by the judges of their court are carried out, and are 
generally raecneibla for the internal operations of the.court, 
seemingly have. inadequate authority to. provide the neces- 
sary direction and control. 

Based upon the views of numerous.advocates of better 
judicial administration and the experience of court systems 
which have proven highly effective, it would seem that a 
vastly more efficient operation would result if the chief judges 
of multiple-judge district. courts, were given the authority to 
administer and supervise the business of such courts along 
sound business principles; to assign the work among the 
judges; to obtain regular reports from. the judges as to their 
activities; and to, report quarterly on the condition of the 
court and the activities of the judges to the judicial councils. 

(b) There is little basis for the automatic selection of chief 
judges, either in the district courts or in the courts of appeals, 
solait on the,,ground that they .haye, become the oldest 
judge in poimt of service under’ lifetime . appointment. 
Under existing law, not only do, the heavy burdens of ad- 
ministration generally descend upon a judge at a stage in 
life when he should not be required to carry such added 
burdens, but he may not be interested in or adept at adminis- 
trative work. The chief judges should be appointed on the 
basis of their indicated or demonstrated administrative 
ability, in district courts by the judicial council of the circuit 
and in the courts. of appeals by the Judicial Conference of 
the United States: 

(c), To permit a better equalization of the workload of 
the judges of the cirevit. courts, these judges seemingly 
shoud also furnish, periodic reports of their work activities 
to the chief judges of these courts and such reports should 
be made available tothe respective judicial. councils, the 
Administrative Office, and the Judicial Conference of the 
United States. The circuit judicial councils of the circuits 
should have the same supervisory authority over the courts 
of appeals. and the judges thereof as presently exists by law 
over district courts and district judges. It might make for 
more positive administrative direction,.and coordinated 
action by the judicial, councils if there were some represen- 
tation from the district courts on these councils. 











RECOMMENDATIONS 





1. It is, of course, recommended that the judiciary carry out its 
administrative funetions as presently prescribed by law, i.e.: 

(a) That the Administrative Office conduct field examinations 
of the state of the dockets of the district courts and report the 
conditions which exist in its quarterly reports to the chief judges 
of the circuits. In that it is vital to the efficient operation of the 
court system to have firsthand information regarding the state of 

the dockets and other conditions existing in district courts, it is 
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recommended that ‘if the present staff of the Administrative 
Office is not adequate’ to conduct such’ field examinations, addi- 
tional funds be appropriated for that purpose. 

(6) That the chief judges of the respectrve circuits submit such 
reports from the Administrative Office to their judicial councils 
and that such councils take action thereon at regular meetings 
and issue the necessary orders for the’ efficient and expeditious 
administration of the business’ of the courts within their circuits. 

(c) That purposeful circuit judicial conferences be held in each 
circuit for the proper consideration of the business of the courts 
and for devising means of improving the administration of justice 
within such circuits. 

(d) That the Judicial Conference of the United States prepare 
plans for the assignment of judges to and from circuits and dis- 
tricts where necessary and that the chief judges of the circuits see 
that such plans are carried out. 

2. It is suggested that the committee may wish to determine why 
these functions which have been provided for by law for such a long 
period of time have not been carried out, to the great detriment of the 
operation of the judicial system as a whole; for example: 

(a) Why the judicial councils of the eireuits which include such 
district courts as Massachusetts, the northern district of Illinois, 
and the eastern district of Michigan, permit certain judges of 
these individual calendar courts to get 1, 2, or moré years behind 
the other judges without taking’some action, and why the judicial 
councils of circuits ineluding such courts ‘as the eastern and 
southern districts of New York, the western district of Pennsyl- 
vania, the northern district of Ohio, etc., have permitted cases to 
remain on the dockets of such courts for unduly long periods of 
time under conditions lacking in positive management and con- 
trol, without taking action by way of ordering the employment of 
improved techniques and administration, or by the assignment of 
judges from courts with lighter workloads to assist such courts; 

(6) Why the judicial councils’ permit‘ particular courts and 
judges within their circuits to call far in excess of the number 
of jurors which are ever needed ‘in connection with the trial of 
jury cases; 

(ec) Why judicial councils do not require courts within their 
circuits—particularly those courts where calendar congestion and 
delay prevail—to make greater use of the pretrial conference 
techniques which have proven so successful in dealing with such 
conditions; and 

(d) Why the Judicial Conference of the United States has not 
made greater use of its authority in planning and scheduling the 
assignment of judges to or from circuits or districts where neces- 
sary to improve the overall operation of the courts. 

3. It is recommended that a plan or system be put into effect which 
will result in the periodic dissemination and exchangé among the 
courts of proven techniques for the efficient handling of court dockets 
and calendars; that judges who have proven the effectiveness of such 
techniques be assigned for temporary Buity in those courts which have 
problems of administration; and that a'more concentrated, effort be 
made to require courts and judges to employ efficient techniques of 
management in the handling of the business of the courts. 
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4. On the basis of the: proven qualities of the pretrial conference as 
an invaluable management technique in, the! handling of, congested 
civil calendars, itis recommended that,its use, in its most effective 
form, be made mandatory unless the chief judge of; the court) in a 
particular case decrees otherwise, 

5. Itvis recommended: that immediate steps be taken by the district 
courts and district.court judges concerned, and by, the Judicial councils 
of the respective circuits, to curtail the practice of some. courts,and 
judges calling prospective jurors far in excess of the number which are 
ever used. It is suggested that the committee may wish to obtain 
progress reports on the courts with records of excessive juror costs, 
together with detailed justifications. 

6. It is recommended that the Administrative Office develop and 
publish statistics .which will better reflect the operations of the 
respective courts; the workload, and the reasons for congestion and 
delay. In addition to information presently published, it is reeom- 
mended that information supplied:on courts for comparison purposes, 
include (1) the amount of time spent by the judges on (@) trials and 
(6) other work; (2) the manner of disposition of cases on the doekets 
and calendars with particular reference to settlement, abandonment, 
and other disposition of cases:with only incidental action on the part 
of the court or judge; and (3) the cases which have been pending on 
the dockets for 2 or 3 years or longer and the reasons therefor. 

7. It is recommended that far greater use be made of the authority 
to assign judges on a temporary basis from courts with light work- 
loads to courts with congested calendars and/or a backlog of cases. 
More assignments should be made not only to and from courts in 
different circuits but between courts within the same circuit. 

It is fairly common practice for judges, even from districts with 
heavy caseloads and congested calendar conditions, to work out on a 
personal basis temporary assignments to other courts which do not 
necessarily need their services, and while this practice should not 
necessarily be discouraged, it is recommended that the reasons for 
such nt and the justification therefor be made a matter of 
record. 

As it is contended that many judges will not agree to assignments 
away from their court of permanent assignment, because of the $15 
per day limitation in subsistence allowance, it is recommended that 
consideration be given to the recommendation of the Judicial Con- 
ference of the United States that judges be permitted actual expenses 
up to $25 per day while in hard status. However, in this connec- 
tion, it is suggested that the appropriate committees of Congress ma 
wish to satisfy themselves that more effective and general use will 
actually be made of the assignment of judges for a better utilization 
of judicial manpower and the overall improvement of court adminis- 
tration. They may also wish to inquire why greater use has not been 
made of the assignment system in the past and whether it is practical 
to limit such assignments to instances where the judge involved 
assents. 

8. In view of patent weaknesses in the present administrative setup 
of the judicial system and indications that substantial improvements 
in the efficiency and economy of operations of the courts could result 
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from changes in present laws, it is recommended that the judiciary 
and the Congress consider amending such laws as follows: 

(a) Vest the chief judges of multiple-judge district courts with 
the authority to administer and supervise the business of such 
courts on the basis of sound business principles along the lines 
suggested at page 32 of this report, rather than the present 
method, whereby the judges of such courts, by majority vote; 
prescribe the rules of operation. 

(6) Give authority to the judicial councils of the circuits to ap- 
oint the chief judges of multiple-judge district courts on the 
asis of indicated or demonstrated administrative ability, rather 

than have them assume such duties on the basis of seniority of 
commission, as presently provided, and give authority to the 
Judicial Conference of the United States to appoint the chief 
judges of the circuits. Incumbent chief) judges. should be 
excepted. 

(c) Place the courts of appeals and the judges thereof under 
the supervision of the saadielaseenatitie of the circuits in the same 


manner which now prevails with respect to district courts and 
district judges. 

(d) Give district court judges a minority representation on the 
judicial councils of the circuits. . 
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I, PURPOSE OF THIS STUDY 


This study has been made in response to the folloWing letter received from a 
member of the staff of the Senate Committee on Appropriations: 

“This will confirm my recent oral request, made in connection with a study by 
the Senate Appropriations Subcominittee on State, Justice, and thé Judiciary, for 
a ‘Summary though comprehensive legislative history of the organization of the 
United States courts as it relates to the authority vested at the various levels to 
permit effective management of the business of the courts. 

“For example: 

“1... What is. the. organization and function of the Judicial Conference of the 
United States? “What is its relationship to (a) Congress: (b) the U.S. courts; 
(c) the judicial councils; (d) the Administrative Office; (e) the circuit conference? 

tr What j is the organization and function of the judicial councils? What is 
their relationship to (a) the Judicial Conference; (5) the Administrative Office; 
(c) the district courts? 

‘3. What is the organization and function of the Administrative Offiee of the 
U.S. Courts? What is its relationship to (a) Congress; (b) the U.S. courts: (c) the 
Judicial Conference of the United States: (d) the circuit conferences? 

“4. Do the statutes and legislative history clearly show that the district courts 
and district court judges are bound by the instructions and directions which may 
be prescribed by the judicial councils?”’ 


Il. THE PERIOD PRIOR TO 1922 


For the first 130 years of our judicial history, i.e., 1789-1922; little'or no atten- 
tion was paid to the administrative organization of our Federal system of courts. 
No effort at all was made to establish an overall administrative organization. 
Since, however, this fact is of comparatively little importanee tothe problem at 
hand, only the major legilsative enactments will be indicated here. 

The Constitution in 1789 had established the judicial power of the United States 
in broad general terms?! 

“Section 1., The judicial Power of the United States, shall be. vested in one 
supreme Court, and in such inferior Courts as the Congress may from time to. 





! The Constitution, Art. LE. 
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time ordain and establish. The Judges, both of the supreme and inferior Courts, 
shall hold their Offices during good Behaviour, and shall, at stated Times, receive 
for their Services, a Compensation, which shall not be diminished during their 
Continuance in Office. 

“Section 2. The judicial Power shall extend to all Cases, in Law and Equity, 
arising under this Constitution, the Laws of the United States, and Treaties made, 
or which shall be made, under their Authority;——to: all Cases affecting Ambassa- 
dors, other public Ministers and Consuls ;—to all Cases of admiralty and maritime 
Jurisdiction ;—to Controversies to which the United States shall be a Party;— 
to Controversies between two or more States;—between a State and Citizens of 
another State;—between Citizens of different States;—between Citizens of the 
same State claiming Lands under Grants of different States, and between a 
State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

“In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original 
Jurisdiction. In all the ether Cases before mentioned, the supreme Court shall 
have appellate Jurisdiction, Doth as to Law and Fact, with such Exceptions, and 
under such Regulations as the Congress shall make. 

“The Trial of all Crimes, except. in Cases of Impeachment, shall be by Jury; 
and such Trial shall be held in the State where the said Crimes shall have been 
committed; but when not committed within any State, the Trial shall be at such 
Place or Places as the Congress may by Law have directed.”’ 

—e to this only three enactments of really major importance need be 
noticed. 

1. The Judiciary Act of September 24, 1789 (1 Stat. 73). 

“Established the inferior Federal. courts by dividing the Country into 13 
districts, with a court in each, and 3 cireuits with a circuit. court in each. In 
effect all these courts were nisi prius courts dealing with different items of business. 
Appeals lay to the Supreme Court where Constitutionally possible.” ? 

2. The Circuit Courts of Appeals Act of Mareh 3, 1891 (26 Stat. $26). 

“This constituted the first real chonge in the structure of the federal judicial 
system in one hundred years.* It provided a second level of real appellate courts 
between the nisi prius courts and the Supreme Court. Direct appeals to the 
Supreme Court were provided in jurisdictional questions, prize cases, capital 
crimes, constitutional questions, questions of the construction of laws or treaties 
of the United States and questions of conflict between State laws and the United 
States Constitution. In all other cases the Circuit Courts of Appeal were given 
final appellate jurisdiction subject to certiorari to the Supreme Court.. This Act, 
although improving the structure of the Federal system and cutting down the 
flow of business to the Supreme Court, did not attempt to provide either a central 
coordinating body for the system or solve the administrative problems,” 

3.. The Judicial Code, act of March 3, 1911 (36 Stat. 1087), 

“On Maren 3, 1911, the Congress enacted the Judicial Code which abolished the 
Circuit. Courts, leaving the District Courts as the only courts of original jurisdic- 
tion. Of even greater significance is the fact that the Judicial Code of 1911 was a 
substantial unification, in a comprehensive code, of the scattered provisions re- 
lating to the business of the federal courts.”’4 

In this period of 130 years the new Nation was confronted with the broad prob- 
lems of making.a newly invented governmental form work. The question of 
whether two sets of sovéréignties could be successfully harnessed in tandem to pull 
the loge was never really answered until the Civil War. Warren described the 
task: 

“In the Federal Constitution itself it may be said, broadly speaking, that there 
is only one fundamentally new invention—the dual system of government, the 
combining of States and a Nation in one working whole. Never before in the 
world’s history had there been a federal form of a republic, in which the States 
should, remain as sovereigns acting with limited powers upon their own citizens, 
but in which a central government of the States should have Executive, Legisla- 
tive, and Judicial authority to enforce its own limited sovereign powers directly 
upon the citizens of the States.’ 

Preoceupation with these problems and with the innumerable other problems 
engendered by the efforts of a new nation dedicated to liberty to survive in a world 
dominated by monarchy, its economic growth and its expansion to the Pacific 


4 ae ok and Latidis: The Business of the Supreme Court... N.Y. 1928. pp. 11-13. 
sD: 


4 Frankfurter and Landis: The Business of the Supreme Court. New York, 1928 (pp. 144-145). 
5 Charles Warren: Congress, the Constitution, and the Supreme Court, 1935 fp. 17). 
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Ocean, its survival in a series of four wars including a world war and a seemingly 
never-ending series of Indian wars and finally the rise and development of modern 
industrialism, left little time for consideration of the details of judicial administra- 
tion. In fact neither the Congress nor the legal profession, including the courts 
themselves, gave much thought to the refinement of administrative processes 
needed to make the judicial system efficient. Such legislation as was enacted 
merely provided for the emergencies of the moment. Examples are the act of 
March 2, 1793,° which thereafter required only one Justice of the Supreme Court 
to attend a circuit court; acts providing judges and courts for newly admitted 
States similar to that of March 3, 1819;7 and the act of March 3, 1875, increased 
the range of the jurisdiction of the Federal courts. The totality of this legisla- 
tion, however, did not provide either a central coordinating body or a system for 
efficient administration of the business of the courts. 


Ill, THE MOVEMENT FOR ADMINISTRATIVE REFORM 


During the latter half of the 19th century the geographical frontier had ceased 
to be a factor in our history. Men were forced to seek new frontiers within our 
geographical boundaries.’ The seeds of a new industrial economy were planted 
which by the beginning of the 20th century were already starting to bear fruit. 
The change from an essentially agricultural society to a highly complex industrial 
and economic society led to a search for new instruments to adapt and apply the 
law to the new technology. The Interstate Commerce Commission was estab- 
lished in 1891,* the Court of Customs Appeals in 1909,!° and a commerce court in 
1910. Although the latter was abolished 3 years later ” other instrumentalities 
have followed and prospered. 

The need for change to meet the new pressures was inevitably reflected in the 
thinking of litigants and others who made use of the courts. As early as 1906 
Roscoe Pound expressed these views in a report to the annual meeting of the 
American Bar Association.“ The main complaint was delay in meting out justice. 
The ABA ultimately created a committee to study improvements in the adminis- 
tration of justice. The laity added their weight to the movement. It was 
during the pre-World War I period that, through the efforts of a businessman, 
the American Judicature Society was formed to study and work for the moderni- 
zation of the judicial system. The first judicial council was created in 1913 in 
the State of Wisconsin to serve as a clearinghouse for information respecting State 
judicial business and to provide for mobility of judges to meet the needs of the 
court districts in the State.“ Perhaps the greatest boost was given to the move- 
ment by the adherence of ex-President Taft who devoted a considerable portion 
of his time to writing and speaking in its behalf. World War I, however, 
suspended all efforts at reform. The tremendous postwar increase in judicial 
business brought about a crisis in administration. It was evident that, again, 
additional judges would have to be appointed or other arrangements made. The 
Attorney General appointed a committee of Judges and United States attorneys 
to study the problem. The Committee’s report to the Attorney General went 
beyond the appointment of additional judges and included a recommendation for 
assignment of judges to any part of the country where needed. The Attorney 
General submitted the Committee’s recommendations to Congress, which held 
hearings on the various proposals. Here ex-President Taft, then Chief Justice of 


the United States, was able to throw the great prestige of that office behind the 
move for reform.'® 


61 Stat. 333. 
73 Stat. 502. 
* 18 Stat. 470. 
® Act of Mar. 3, 1891, 25 Stat. 854. 
10 Act of Aug. 5, 1909, 36 Stat. 11. 
1 Act of June 18, 1910, 36 Stat. 539. 
12 Act of Dec. 31, 1913, 38 Stat. 208. 
138 29 A.B.A. Rep. 395, Pound: The Causes of Popular Dissatisfaction With the Administration of Justice. 
4 A.B.A.: Report of the Special Committee To Suggest Remedies and Formulate Proposed Laws To 
Prevent Delay and Unnecessary Costs in Litigation, 34 Am. Bar Assn. Reports 578. 

154 Bull. Am. Judicature Soc. 101. 

16 For a conv of the report of the Attorney General’s Committee and the testimony of Taft, see Senate 
Judiciary Committee, hearings on S. 2432, 2433, and 2523, 67th Congress, Oct. 5 and 11, 1921. 
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IV. LEGISLATIVE HISTORY OF THE REFORM 


A. The act of September 14, 1922—The Judicial Conference of the United States 


The Judicial Conference of the United States was originally authorized by the 
act of September 14, 1922.17. This legislation was introduced in the House of 
Representatives by Congressman Joseph Walsh of Massachusetts as H.R. 9103, a 
bill for the appointment of additional district: judges for certain courts of the 
United States, to provide for annual conferences of certain judges of United States 
courts, to authorize the designation, assignment, and appointment of judges out- 
side of their districts, and for other purposes. The bill, as introduced, called for the 
appointment of 22 additional district judges. However, it also authorized the 
Chief Justice of the United States to summon an annual conference composed of 
the senior circuit judge of each judicial circuit and such district judges as he might 
deem proper. The bill made it the duty of the judges called to attend and to re- 
port on the condition of the dockets of their circuits or districts, as well as to submit 
recommendations for the improvement and expedition of the administration of 
justice. It required each district judge to submit an annual report to the senior 
circuit judge concerning the state of business in his court. These reports were to 
be laid before the Conference which was to make a comprehensive survey of the 
condition of the business in the courts and to plan the assignment and transfer of 
judges from circuit to circuit, or from district to district to meet the needs indi- 
cated. The House Judiciary Committee in reporting the bill struck out one of the 
district judges recommended, but made no changes in the portion of the bill pro- 
viding for an annual Judicial Conference or the reassignment and transfer of judges 
between districts and circuits. Although most of its report * dealt with the 
appointment of the additional judges, the committee, with respect to the con- 
ferences, stated: 

‘““* * * The second major feature of the proposed legislation is imposing upon 
the Chief Justice of the United States the duty of calling a conference of the senior 
circuit judges and such district judges as he may deem proper, to be held annually 
during the last week in September, at Washington or such other place as he may 
designate, to make a survey of the conditions of business in the various district 
courts, and to prepare plans and schedules for the assignment and temporary 
transfer of district judges to districts where additional judges may be needed, 
because of the disability of the resident judge or on account of the accumulation 
of business. This proposal has the hearty endorsement of the Chief Justice, who 
appeared before your committee, and is likewise urged by the Attorney General. 

“Tt is not intended that such conference should result in any mandatory inter- 
ference with the district courts, nor pursue any inquisitorial course, but to consider 
certain reports as to the state of business in the various districts, which reports 
the district judges are required to submit to the senior circuit judge of their respec- 
tive judicial circuits, setting forth the number and character of cases disposed of 
and pending, together with such suggestions as the district judges may deem 
proper to make. 

‘These reports are to be the bases of the survey by the conference, and it is 
thought the administration of justice will be aided and uniformity of procedure 
in the various circuits and districts promoted thereby. 

“*The Judicial Code has been amended so as to facilitate the transfer or assign- 
ment of district judges to other districts in cases of disability of a judge in the 
district to which the transfer be made, or in case of an accumulation of business 
requiring additional judicial assistance.”’ 

During the course of debate on the bill, Mr. Walsh indicated the history of this 
legislation as follows: 1% 

“Mr. Wausu. Mr. Chairman, this measure is designed to take care of the 
situation in the Federal district courts throughout the country, which has arisen 
by reason of the increase in business, the congestion of dockets, and the passage 
by Congress of laws extending the jurisdiction of Federal courts and also adding 
to Federal criminal statutes. Heretofore Congress has seen fit to make the 
increase in judges by particular districts. The Attorney General shortly after 
taking office invited several gentlemen to act as a voluntary commission to look 
into the condition of business in the Federal district courts. That, commission 
was made up of Hon. J. E. Sater, United States judge from Ohio; Hon. John 
Pollock, United States district judge of Kansas; Hon. William E. Grubb, United 
States judge in Alabama; Mr. William H. Hayward, the United States district 

17 42 Stat. 838. 


18 H. Rept. 482, 67th Cong., 1st sess. 
19 62 Congressional Record 148, 149. 
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attorney for the southern district of New York; and Charles F. Clyne, United 
States attorney for the northern district of Illinois, practically the city of Chicago. 
Mr. George E. Strong, one of the Attorney General’s assistants, acted as secretary 
of this commission. This commission, after careful consideration of the dockets 
and the condition of business in the United States courts, prepared a report which 
was submitted to the Attorney General on the 21st of July. This report recom- 
mended the appointment of 18 district judges at large, 2 to be appointed from 
each of the 9 judicial circuits. It also recommended that there be amendments 
to existing law providing for facilitating the designation and appointment of these 
judges to hold court in other districts and even in other circuits, if necessary. A 

ill was introduced carrying out such recommendation, at the request of the 
Attorney General, in the Senate and referred to the Committee on the Judiciary 
in the Senate. That committee held hearings at which appeared the Chief 
Justice of the United States, who, by the way, sat with this commission appointed 
by the Attorney General and participated in its considerations, and he endorsed 
their recommendations to the Renate Judiciary Committee. 

“The members of this commission also appeared before the House Judiciary 
Committee and explained the recommendations which they had made. Their 
Pee wr were also supplemented by the testimony of the Attorney 

eneral. 

“Shortly after the hearings before the Senate committee the chairman of the 
Committee on the Judiciary of the House, the gentleman from Minnesota, Mr. 
Volstead, and myself went over the recommendations of this voluntary commis- 
sion as presented to the Senate and also went over in a general way the testimony 
heard by the subcommittee of the House Judiciary Committee—of which I have 
the honor to be the chairman—upon various individual bills. After conferring 
with other members of the committee and several Members of the House, it was 
felt that it would be wiser if legislation were enacted assigning these judges to 

articuler districts and eliminating the appointment of the judges at large. 

ersonally, I felt that it would be much wiser to have a United States judge 
assigned to a particular district, have him have a legal and official residence in 
that district, and perhaps in that way he would be more familiar with the laws of 
the particular State in which he was appointed and to which he would be assigned, 
and that in viewing the situation as a whole it would be better to so appoint and 
assign these judges as to take care of the congestion, which is very apparent.” 

The assignment of judges was attacked vigorously. Mr. Lea of California 
argued against the provisions for a Judicial Conference as follows: ”° 

“Mr. Lea of California. Mr. Chairman, I believe there is a real need for in- 
creasing the number of judges in this country. But in my judgment it would be a 
mistake to make section 2 a part of the law of the land. Seetion 2, in effect, 
provides for an annual conference of Federal judges, to be called annually by the 
Chief Justice of the Supreme Court, the expense to come out of the Treasury. 
The judges summoned are compelled to attend whether they desire to do so or 
not and are compelled to ‘remain throughout its proceedings.’ Each district 
judge in the country is compelled to submit annually to the conference his recom- 
mendations as to the ‘needs of additional judicial assistance’ for the next year. 
Every judge, whether he wants any assistance or not, must annually express his 
opinion upon that matter. Though they need no assistance, many will be required 
to travel annually to a common meeting place, at public expense, to so report. 

“The conference itself must, among other things, make ‘a comprehensive 
survey’ of the court business of the country, and, further, judges shall ‘advise as 
to the improvement of the administration of justice.’ In other words, the Federal 
judges in conference assembled are to be a legally constituted and publicly financed 
propaganda organization in behalf of the Federal judiciary of the eountry. 

“T am opposed to this section for four reasons. In the first place, it places the 
judiciary of the country in a self-seeking position. In the second place, it assigns 
to the judges legislative and political functions, and throws the judiciary of the 
country into the fields of destroying controversies. In the third place, the con- 
ference proposed would easily deteriorate into a publicity-seeking propaganda 
effort. And, in the fourth place, it is cheapening to the judiciary for its judges to 
desert court work, to assemble annually at public expense in what would be 
regarded by the public as more or less a junket or annual vacation. 

* * * * * * * 


“The report of this committee now before us gives warning of what kind of 
recommendations the Federal judges will make. The report on page 4 shows that 


% 62 Congressional Record 202, 203. 
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the Attorney General created a voluntary commission consisting of three Federal 
judges and two Federal attorneys to ‘look into the question of relieving the U.S. 
district courts of the congestion.’ 

“The report of this voluntary committee is annexed to the report of the Judiciary 
Committee. That committee suggested nothing to improve or expedite the work 
of any Federal judge in this country. They recommended that 18 district judges 
at large be appointed to meet the present emergency as to congestion. They also 
stated that additional permanent judges should be provided where it was apparent 
that congestion was to be permanent. They made no recommendation for elimi- 
nating incapacitated or antiquated judges. They made no recommendation for 
speeding up work by judges who are indifferent or lax in their methods. They 
recommended only the creation of more judgeships. 

“If this Conference is created it will be recommending more judgeships as long 
as the Republic lasts. Their recommendations, where frequently their own inter- 
ests are involved, will be presented here as recommendations having the weight of 
official character. For the sake of the good name of our Federal judiciary we 
cannot afford to put it in a position of such self-seeking. In questions where the 
betterment of the situation of these judges or the relief of themselves from work 
is involved they are not in position to give Congress advice that might be con- 
trolling. They should not be placed in that assailable situation in the eyes of the 
people of the country. Neither would such a Conference be in a position to reject 
the persistent demands of various fellow judges from over the country without 
embarassment.” 

In my judgment section 2 should be eliminated from this bill. In spite of the 
opposition, however, the bill was passed by the House without substantial change 
in those portions dealing with the Judicial Conference.*! 


In the Senate, the Senate Committee on the Judiciary struck out all of H.R. 
9103 after the enacting clause and substituted a new bill. However, the pro- 
visions for an annual conference and for the assignment of judges were included in 
the new bill. The committee described the provisions thus: 72 

“Section 2 provides for an annual conference of the senior circuit judges of all 
the circuits to be held at Washington, and to be presided over by the Chief 
Justice of the United States. It is made the duty of the senior district judges 


of each district to report to the senior circuit judge of his circuit the condition 
of business in his district with his recommendations and comments thereon. 
The Attorney General is also, on request of the Chief Justice, to report to the 
Conference on matters pertaining to the several courts of the United States with 
particular reference to causes or proceedings in which the United States may be 
a party. The object of the Conference is to ‘make a comprehensive survey of the 
conditions of business in the courts of the United States and prepare plans and 
schedules for the assignment and transfer of judges to or from circuits or districts 
where the state of the docket or the condition of business indicates the need there- 
for,’ and ‘to submit such suggestions to the various courts as may seem in the 
interest of uniformity and expedition of business.’ 

“Section 3 amends sections 13, 14, 15, 16, 17, and 18 of the Judicial Code so 
as to provide more efficient machinery for the designation, assignment, and 
transfer of district judges from one district to another district in another circuit, 
and the designation of a circuit judge to act as district judge within his own 
circuit, and to arrange the provisions in more logical order. 

“The amendment to section 13 covers the subject of assigning district judges 
within their home circuit and includes everything on that subject found in H.R. 
9103 and in sections 15, 16, and 17 of the Judicial Code. 

“Section 14 of the Judicial Code as amended covers the subject of appointing 
circuit judges to hold the district court. 

“Section 15 as amended covers the subject of assigning district judges to 
service outside of their home circuit. It includes what is now found in section 
18 of the Judicial Code and section 5 of H.R. 9103; also it brings into the same 
Some oe treatment of the District of Columbia courts found in section 7 of 

-R. 9103. 

“Section 16, as amended, covers the manner of designation in all cases. It 
includes the provisions on that subject made by sections 3 and 4 of H.R. 9103 
as affected by the remaining sections of the Judicial Code. 

“Section 17, as amended, unites into one section everything that is found 
about the. duty and power of the designated judge in H.R. 9103 and in sections 
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13 to 18 of the present Judicial Code. It adds only the power to decide certain 
matters after the judge has gone home, which is the present practice. 

“Section 18, as amended, unites into one section the power of other judges to 
designate in addition to the primary one. 

“Section 4 of the bill amends section 118 of the Judicial Code only to provide 
for three circuit judges in the fourth judicial circuit instead of two as now provided 
in said section. This is the only circuit that now has only two judges.” 

The bill was vigorously debated on the floor of the Senate. Here, too, the 
provision for assigning judges from one court to another bore the brunt of the 
major attack. Typical of the arguments against transfer of judges was that of 
Senator Shields, who said: % 

““Mr. Surentps. Mr. President, the Senator from Iowa who has charge of this 
bill and I differ widely upon pretty nearly every proposition that is presented in 
this bill. We disagree as to the constitutionality of certain provisions of the bill 
vesting very large and unprecedented powers in the Chief Justice of the United 
States over the judges of the circuit courts of appeal and the judges of the district 
courts of the United States. 

‘We differ as to the propriety and the policy of the provisions for the mobiliza- 
tion of the Federal judiciary with the Chief Justice as commander in chief. We 
differ as to the necessity of designating judges from one circuit to hold court in 
another circuit, as I believe there are ample judges now to dispose of all the 
business in the district courts of the United States without such designation. 
Certainly if the number of judges is increased, as proposed by the bill, there will 
be no necessity of designating a district judge from one circuit to another, and 
the provisions giving these vast powers to the Chief Justice, both executive and 
legislative in character, will be wholly unnecessary and inadvisable. 

‘“‘We differ entirely upon the statement made by the Senator from Iowa when he 
began his presentation of the bill upon a former day, that there was a shocking 
condition in the Federal courts of the United States, that there was a congestion 
of both civil and criminal business, and that there was a demand for a large 
increase of judges, although the Senator said in his personal opinion there was no 
such increase demanded as is provided in the bill as reported to the Senate. 

“‘Now, Mr. President, as we differ so widely, I wish to go at some length 
into the general principles that control legislation of this character before I come 
directly to the provisions of the bill. I am led to do this because I believe the 
bill is of a most revolutionary character. I believe it contains the germs, at the 
least, of the most serious assault that has ever been made upon the integrity and 
independence of the judiciary of the country. I believe that I can demonstrate 
that by analyzing the provisions of the various bills from which this one was 
finally formulated. 

“Mr. President, the legislation which the Senate is now considering did not 
originate with the Congress. The bill first introduced in the Senate was prepared 
under the direction of the Attorney General, with the approval of the Chief 
Justice, and those high officers advocated its passage before the Committees on 
the Judiciary of the Senate and the House of Representatives. 

“The bill now under discussion closely follows that bill in many important 
particulars, and contains provisions which have a dangerous tendency, conflict 
seriously with the spirit if not the letter of the Constitution and the long-estab- 
lished policy of the Congress concerning the judiciary, and are revolutionary in 
their character.”’ 

Typical pro argument is indicated by a statement by Mr. Cummings: * 

“Mr. Cummrnes. I must be permitted to say just a word, for I have not spoken 
very much upon the bill lately. I want to say a word with regard to the proposal 
to strike out section 2. I am not alarmed with regard to the influences which will 
be thrown about the Chief Justice and nine cireuit judges if they happen to come 
to Washington. To me that is a nightmare that is never afflicting. I do not 
believe that the judges would be susceptible to the influence if it existed, and 
therefore I put out of view entirely this supposed seductive effect of a dinner here 
or there which may be given to the Chief Justice or to those senior circuit judges 
if they happen to arrive in Washington. I must pass that, however. 

“T am in favor of section 2, because it makes this bill more workable and more 
efficient. I am in favor of section 2, because I believe that a conference face to 
face between the Chief Justice and the circuit judges will result in an assignment 
or designation of judges to various parts of the country which will result in a 
more effectual disposition of the arrears of judicial business. I think the almost 
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negligible expense attending a conference of that kind is vastly overborne by the 
beneficial effects of surveying all the judicial needs of the United States at a 
single time and reaching a conclusion as between the circuit judges and the 
Chief Justice with respect to places to which the district judges may be assigned. 

“Mr. President, I have said all I care to say about the matter, and I close by 
expressing my very sincere hope that section 2 of the bill will neither be eliminated 
nor mutilated.” 

Efforts to strike out the provisions dealing with the assignment of judges and 
also the Judicial Conference were unsuccessful. The bill passed and was sent 
to conference. The conference committee again rewrote the bill. It stated in 
House Report No. 1152, 67th Congress, page 5, as follows: 

“The provision for an annual conference of judges to be called by the Chief 
Justice of the United States has been rewritten, the requirement for a report 
from the Attorney General to the conference of judges has been eliminated, and 
certain clarifying changes in phraseology have been adopted, but otherwise the 
provision remains practically the same. 

“The amendments to sections of the Judicial Code have also been rewritten, 
with no substantial change in effect. 

‘The provision for designation and assignment of judges of the Court of Customs 
Appeals has been retained, but the authorization for designating and assigning a 
district judge to sit in the Supreme Court of the District of Columbia has been 
dropped. An additional circuit judge has been provided for the fourth judicial 
circuit, as carried in the Senate amendment.”’ 

In the Senate the conference report was rejected on a point of order to the 
effect that new matter had been incorporated in the bill as reported by the con- 
ference committee. Once again the bill was sent to conference. In reporting the 
bill out a second time the conference committee stated: * 

“A conference report was made on June 27, 1922, by the managers on the part 
of the House at the conference on the disagreeing votes of the two Houses on the 
amendment of the Senate to the bill H.R. 9103. A like report was submitted by 
the managers on the part of the Senate. This report when taken up for considera- 
tion in the Senate was objected to upon the ground that it violated a Senate rule 
against omitting matters agreed to by the two Houses and adding new matters 
not contained either in the House bill or Senate amendment thereto. The objec- 
tion was sustained and the report rejected upon that ground. ‘The bill and amend- 
ment were thereupon resubmitted to the conferees on the part of the two Houses 
and a new conference report has been agreed upon and is submitted herewith. 
The following statement shows the effect of the action agreed upon by the confer- 
ence committee: 

“The Senate struck out all after the enacting clause of the House bill (H.R. 
9103) and inserted a new bill. 

“The conferees have written a new bill, embodying the substance of the original 
House bill and of the Senate amendment. 

* * * * * * * 


“The provision for an annual conference of judges to be called by the Chief 
Justice of the United States has been rewritten, and certain clarifying changes in 
the phraseology have been adopted, but otherwise the provision remains practically 
the same. 

* . * * * * * 


‘“‘* * * the further provision that the Attorney General shall, upon request of 
the Chief Justice of the United States, report to the conference of judges provided 
for in the bill on matters relating to the business of the several courts of the 
United States, have been added * * *” 

After more debate the second conference report was adopted and the bill 
H.R. 9103 as amended became the act of September 14, 1922. 

That portion of the act dealing with the Judicial Conference of the United States 
provided: 76 

“Sxc. 2. It shall be the duty of the Chief Justice of the United States, or in case 
of his disability, of one of the other justices of the Supreme Court, in order of 
their seniority, as soon as may be after the passage of this Act, and annually 
thereafter, to summon a conference on the last Monday in September, at Wash- 
ington, District of Columbia, or at such other time and place in the United States 
as the Chief Justice, or, in case of his disability, any of said justices in order of 
their seniority, may designate, the senior circuit judge of each judicial circuit. 
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If any senior circuit judge is unable to attend, the Chief Justice, or in case of his 

disability, the justice of the Supreme Court calling said conference, may summon 
any other circuit or district judge in the judicial circuit whose senior circuit judge 
is unable to attend, that each circuit may be adequately represented at said con- 
ference. It shall be the duty of every judge thus summoned to attend said con- 
ference, and to remain throughout its proceedings, unless excused by the Chief 
Justice, and to advise as to the needs of his circuit and as to any matters in respect 
of which the administration of justice in the courts of the United States may be 
improved. 

“The senior district judge of each United States district court, on or before the 
first day of August in each year, shall prepare and submit to the senior circuit 
judge of the judicial circuit in which said district is situated, a report setting 
forth the condition of business in said district court, including the number and 
character of cases on the docket, the business in arrears, and cases disposed of, 
and such other facts pertinent to the business dispatched and pending as said 
district judge may deem proper, together with recommendations as to the need 
of additional judicial assistance for the disposal of business for the year ensuing. 
Said reports shall be laid before the conference herein provided, by said senior 
circuit judge, or, in his absence, by the judge representing the circuit at the con- 
ference, together with such recommendtions as he may deem proper. 

“The Chief Justice, or, in his absence, the senior Associate Justice, shall be 
the presiding officer of the conference. Said conference shall make a compre- 
hensive survey of the conditions of business in the courts of the United States and 
prepare plans for assignment and transfer of judges to or from circuits or districts 
where the state of the docket or condition of business indicates the need therefor, 
and shall submit such suggestions to the various courts as may seem in the interest 
of uniformity and expedition of business. 

“The Attorney General shall, upon request of the Chief Justice, report to said 
conference on matters relating to the business of the several courts of the United 
States, with particular reference to causes or proceedings in which the United 
States may be a party. 

“The Chief Justice and each justice or judge summoned and attending said 
conference shall be allowed his actual expenses of travel and his necessary ex- 
Bo the for subsistence, not to exceed $10 per day, which payments shall be made 

the Marshal of the Supreme Court of the United States upon the written 
cortihente of the judge incurring such expenses, approved by the Chief Justice.” 

On July 5, 1937, section 2 of the act was amended (50 Stat. 473) to make the 
chief justice of the United States Court of Appeals for the District of Columbia a 
member of the Judicial Conference of the United States on the same basis as the 
senior circuit judge of the judicial circuits. When title 28 of the United States 
Code, entitled ‘Judicial Code and Judiciary,’’ was enacted on June 25, 1948 (62 
Stat. 369, 902), section 2 of the act of September 14, 1922, quoted, supra, was in- 
cluded as section 331 of that code. In the code numerous changes were made in 
phraseology and arrangement of the text. However, the powers conveyed in the 
act remain substantially unchanged. 

Thus with the enactment of the act of September 14, 1922, the Congress had 
taken a big step forward toward the establishment of a system for the adminis- 
tration of the business of the Federal courts. It had afforded the courts a means 
of factfinding and a channel of recommendation. These administrative functions, 
basically essential to any system of administration, it placed squarely upon the 
shoulders of the judicial branch of the Government. It moved toward freeing 
the courts from the tutelage of the executive branch and began to place responsi- 
bility for administrative improvement directly upon the judiciary. 


B. The act of August 7, 1939, the Administrative Office of the United States Courts, 
the circuit judicial councils, and conferences 


In 1939, about 17 years after the act of September 14, 1922, a bill, S. 188, 
was introduced in the Ist session of the 76th Congress to provide for the admin- 
istration of the U.S. courts and for other purposes. It proposed to establish an 
Administrative Office of United States Courts under a Director was to be the ad- 
ministrative officer for the courts, appointed by the Supreme Court. Prior to this 

riod, the details of administration of court business had been handled by the 

ustice Justice Department under the direction of the Attorney General.”” The bill 


7 “a The Attorney Attorney General of the United States in recommending establishment of administrative machin- 
ery in the courts in his annual report for fiscal 1937 stated (p. 6): “‘I believe, too, that there is something 
inherently illogical in the present system of having budget and expenditures of the courts and the indi- 
vidual judges under the jurisdiction of the Department of Justice. The courts should be an independent, 
coordinate branch of the Government in every pa sense of the term. Accordingly, I recommend leg- 


islation that would provide for the creation and maintenance of such an administrative system under the 
control and direction of the Supreme Court.” 
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placed this administration under the courts themselves. The Director was to 
be under the supervision and direction of the Conference of Senior Circuit 
Judges, now called the Judicial Conference of the United States. It also pro- 
vided that the senior circuit judge of each circuit would hold a judicial council 
twice a year in his circuit to take such action on the quarterly reports of the 
Director as might be necessary. The duty of the district judges to carry out 
the directions of the council as to the administration of the business of their 
respective courts was to be mandatory. 

It further provided for annual conferences to be held in each judicial circuit 
composed of the circuit and district judges therein, together with members of 
the bar, for the purpose of devising ways and means of improving the administra- 
tion of justice within the circuits. In reporting the bill the Senate Judiciary 
Committee indicated its background as follows: 

““S. 188 is a bill to provide for the administration of the United States courts, 
and for other purposes. The present bill is the result of trial, study, and experi- 
mentation. As everyone knows, the idea of providing for an administrative officer 
for the courts was first incorporated in the original bill relating to judges of the 
courts, which caused so much comment and discussion during the year 1937. In 
that measure the administrative officer was designated as a proctor. 

“Notwithstanding the opposition which developed to the court bill in some of 
its phases, the idea of an administrative officer for the courts met with approval 
in many circles, and with some who actively opposed the other features of the 
bill. Last year the proposal for an administrative officer was renewed, and a bill 
was introduced in both Houses of Congress. It failed of passage, although that 
bill was submitted to the Judicial Conference and approved by it, but not by 
unanimous approval. 

“In recognition of the feeling on the part of the judges and a large part of the 
members of the bar that there ought to be some method of compiling the statistics 
of the work of the courts and of keeping abreast of the work by bringing its 
statistical figures to the attention of some organization of the courts which could 
apply corrective measures when necessary, the Chief Justice appointed Judge 
Stone, senior judge of the eighth circuit; Judge Parker, senior judge of the fourth 
circuit; Judge Hicks, senior judge of the sixth circuit; and Chief Justice Groner, 
of the United States Court of Appeals for the District of Columbia, as a com- 
mittee to collaborate with the Attorney General, or any committee appointed by 
him, to rewrite the bill in such a way as to accomplish the primary purpose of 
Attorney General Cummings, who had so long advocated such a measure. The 
primary purpose was to provide for the separation of the appropriations made 
for the support of the courts from the Department of Justice and turning them 
over to the courts themselves. It was also to provide administrative machinery, 
created by Congress, to provide means whereby the work of the courts could be 
regulated and kept up to date, and provide a better and more prompt admin- 
istration of justice. 

Attorney General Cummings appointed a committee to work with the judges 
named. There were six members of that committee. Mr. Arthur Vanderbilt, 
former president of the American Bar Association, was named as chairman. The 
joint committee drafted the present bill.” 

The committee in its report quoted extensively from the testimony of Chief 
Justice Groner. In analyzing the bill the Chief Justice stated in part: ™ 

“It authorizes, first of all, the creation of the position of administrative officer, 
as it is called, and an assistant administrative officer, whose duties are very meticu- 
lously, and I think clearly, stated in the bill. The object in stating those duties 
in such detail was to cover all activities of the courts, so far as possible, the theory 
of the bill being that the administrative officer would acquaint himself with the 
state of the docket of the courts, all the district courts all over the United States, 
and in the insular and foreign possessions of the United States. The former bill 
had a more or less similar provision. 

“The additions in this bill over the former bill are in a provision which creates 
in each circuit what is called a judicial council, composed of all the circuit judges 
in the circuit. The provisions in relation to the duties of the judicial council, 
condensed, are that the administrative officer shall examine the state of the 
dockets, shall ascertain the cause of apparent delays in the disposition of cases, the 
time which the judges give to the trial of cases, and the whole subject of the work 
of the district courts, and once in each quarter he is required to put that informa- 
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tion together, with his comments in the form of a report, which he submits to the 
newly instituted judicial council. 


* * * * * * * 


“The bill provides that it shall then be the duty of the judicial council in each 
circuit to consider the report of the administrative officer, and promptly to take 
such action as may be necessary to correct whatever is made the subject of criticism 
therein. That means that if the administrative officer finds that in any particular 
district the work is behind, as I have heard it said is true of some particular dis- 
tricts, that fact will be embraced in his report and brought to the attention of the 
judicial council, and that council will see to it, either that the particular judge 
who is behind in his work catches up with his work or that assistance is given to 
him whereby the work may be made current. 

* * * * * * * 

“The bill also provides what is not now true, that it shall be the duty of the 
district judge, when admonished or when matters are otherwise brought to his 
attention by the judicial council, to take whatever steps are thought to be neces- 
sary or declared to be necessary to correct those things which ought not to exist 
in a well-run judicial system. 

“The bill, in addition to those provisions, contains a further new provision, 
which provides that there shall be in each judicial circuit annually a judicial con- 
ference, composed of all the circuit judges and all of the district judges, and such 
representatives of the bar associations and the lawyers of the circuit as will bring 
together a representative meeting of bench and bar for the purpose of discussing 
the mutual problems of the courts and the bar. 

“The idea of the judicial conference is not novel. There has been such an 
organization, without official status, in the fourth circuit for a number of years, 
But this bill gives that judicial conference an official position, requires it to be 
held, requires the circuit judges to make rules providing for the admission of 
members of it, not merely as invitees, but as actual participants by right, of 
members of the bar, so that with an official status the lawyers of a particular 
circuit will feel perfectly free, indeed will feel an obligation of responsibility, to 
bring to the attention of the courts whatever matters of criticism they have found 
to exist in a particular district in the preceding year. 

‘“‘So that the two matters that I have spoken of, plus the further provision that, 
in addition to the reports which the administrative officer makes quarterly to the 
duly constituted judicial council, he is required to bring all those matters which 
he has reported to the respective circuits, in the form of a general report to the 
judicial conference, which under the present law meets only annually. 

“And it also places upon the courts themselves the responsibility of keeping 
their dockets current and avoiding what, I think, is not by any means a universal 
thing, the criticism that we hear from time to time of the length of time between 
the commencement and conclusion of a case. Of course, it takes into consider- 
ation and involves also the obligation and duty of the administrative officer to see 
that judges are really functioning properly; that they are doing their duty; that 
they are not neglecting the holding of court; that they are not postponing cases, 
or any other neglect of duty that may be brought to his attention by members 
of the bar or otherwise.” 

When the bill reached the floor of the Senate it was passed with little or no 
debate, including two technical committee amendments.*®° When it reached the 
House of Representatives the House Committee on the Judiciary amended it by 
striking out all after the enacting clause and substituting the text of the companion 
bill, H.R. 5999, including two committee amendments. In reporting H.R. 
5999 the House Committee has stated in part: *! 

“The primary object of the bill is to promote the administration of justice in 
the U.S. courts. tts accomplishment is sought principally by the establish- 
ment of an administrative office, with a director in charge, having the duty of 
examining the dockets of various inferior Federal courts and preparing statistical 
data and reports of the business transacted by those courts, acting as a clearing- 
house through which information gathered with reference to improving the 
efficiency of the courts and expediting the disposition of cases may be dis- 
seminated, preparing and submitting budget estimates of appropriations necessary 
for the maintenance and operation of the said courts and the Administrative 
Office, disbursing, as now provided by law, the moneys so appropriated for the 
maintenance and operation of the courts, purchasing and distributing equipment 
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and supplies, examining and auditing vouchers and accounts of the officials and 
employees of the courts, and performing such other functions as may be assigned 
by the Supreme Court and the Conference of Senior Circuit Judges, under whose 
supervision the Director and his assistant are to work. 

“The design of the législation is to furnish to the Federal courts the adminis- 
trative machinery for self-improvement, through which those courts will be able 
to scrutinize their own work and develop efficiency and promptness in their 
administration of justice. To that end, the Director is required to prepare and 
submit quarterly, to the senior circuit judge of each circuit, statistical data and 
reports of the business transacted by the district court therein, and a semiannual 
council of the circuit judges in each circuit is provided for the purpose of studying 
such reports and expediting the work of the district courts, as well as the circuit 
courts of appeals. The district judges are required to carry out the directions 
of the council as to the administration of the business in their respective courts. 
In addition to the council, the bill provides for an annual conference of the circuit 
and district judges in each judicial circuit, with participation by members of the 
bar ‘for the purpose of considering the state of the business of the courts and 
advising ways and means of improving the administration of justice within each 
circuit.’ 

* * * * * * * 


“One further significant fact should be mentioned. Congress has created the 
inferior Federal courts and has the right to expect that they will function efficiently 
and expeditiously, but Congress thus far has failed to provide adequate adminis- 
trative machinery whereby the best results may be obtained from the Federal 
judicial system. This bill is intended to supply that need. Experience has shown 
that the absence of administrative control which causes a delay of justice has 
amounted in many instances to its denial, and has occasioned bitter resentment 
among litigants. There are those who fear to litigate just causes in the Federal 
courts because of delays and resulting expense. On the other hand, prompt trial 
of cases would result in the elimination of causes brought only for the purpose of 
delay and harassment, because those cases are void of accomplishment when 

rompt trials are had. 

‘The bill places the responsibility for judicial administration where it belongs— 
with the judiciary—and it will be an urge to the elimination of the evil of judicial 
delays that the citizens of the country know that the courts have in their power 
the prompt and adequate disposition of pending cases. 

Thereafter Mr. Chandler moved to suspend the rules and pass the bill, 8. 188. 
He stated in part:* 

“Today the litigant in the Federal courts faces * * * agonizing experience 
because of the 36,015 civil cases, bankruptcy proceedings excepted, in the United 
States district courts at the end of the fiscal year June 30, 1938, the latest figures 
available, 4,720, or 13 percent, had been pending 5 years or longer; 5,910 cases, or 
16 percent, had been pending 4 years or more; 7,750 cases, or 22 percent, had been 
pending 3 years or more; 11,396 cases, or 32 percent, had been pending 2 years or 
longer; and 18,077 cases, or 50 percent, had been pending 1 year or more. 

* * * * * 


* * 


“Several of the Attorneys General of the United States have considered it 
“anomalous and potentially threatening to the independence of the courts’’ for 
the chief litigant before them to have control of the financing of the courts, the 
budget, the accounting and the other details of that nature; and the effect of sec- 
tion 305 is to give the courts the power of managing their own business affairs, as 
well as relieve the Department of Justice of that responsibility. 

“Under the present system, an Attorney General wishing to do so could interfere 
with the freedom of the courts, and his negligence could impair the functioning of 
the judiciary. As pointed out by former Attorney General Cummings: 

“*The Attorney General personally fixes the number and the salaries of the 
court clerks and their deputies, and of judges’ secretaries, and the amount and 
character of equipment for judges and clerks. He controls the travel arrange- 
ments, the accommodations in Federal buildings, the payment of salaries of judges, 
clerks, and deputies, and the traveling expenses of judges and clerks. He con- 
trols even the power of judges and their law clerks and secretaries to travel on 
official business. He prepares and presents to the Bureau of the Budget an esti- 
mate for the expenses of courts, and is, with all of this power over the affairs of the 
courts, the principal litigant before them. If criminal cases are included, about 
70 percent of the cases before the Federal courts are Government cases; of civil 
cases alone, about 30 percent.’ 
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“Another purpose of the bill is to secure an improved supervision of the work 
of the Federal courts through an organization under judicial control. The data 
assembled by the director and submitted quarterly to the courts of appeals is the 
subject of study by a council of judges in each circuit to be held semiannually, and 
directions are to be given to the district judges ‘as to the administration of the 
business of their respective courts.’ 

“In addition, the bill provides for a conference annually of the Federal circuit 
and district judges in each judicial circuit, participated in by members of the bar, 
for the purpose of ‘considering the state of the business of the courts, and advising 
ways and means of improving the administration of justice within each circuit.’ 

“ ‘The director of the administrative office is required to submit annually to the 
conference of senior circuit judges a report of the activities of the administrative 
office and of the state of business of the courts, together with the statistical data 
compiled and submitted by him to the senior circuit judges as provided by clause 
2 of section 304, with his recommendations. Such report shall be filed at least 
2 weeks prior to the annual meeting of the conference, and a copy thereof shall 
also be filed with the Congress and with the Attorney General. uch report shall 
be a public document.’ 

‘Thus, with all the Federal courts, except the Supreme Court, included in the 
purposes of the bill, we shall have a coordinated and integrated system of judicial 
administration of the United States courts. Congress has created the inferior 
Federal courts and has the right to expect that they will function efficiently and 
expeditiously, but Congress thus far has failed to provide adequate administrative 
machinery whereby the best results may be obtained from the Federal judicial 
system. This bill is intended to supply that need. 

“This measure places the responsibility for judicial administration where it 
belongs—with the judiciary—and it will be an urge to the avoidance of the evil 
of judicial delays that the citizens of the country know that the courts have in 
their power the prompt and adequate disposition of pending cases. 


* * * * * * 


* 
“The American people will pay gladly for the benefits made possible by this 
measure, There are many welialeraad judges, lawyers, and laymen who believe 
that this bill, if enacted, will represent a landmark in the development of American 
jurisprudence. Personally, Ishare that belief. The American Judicature Society, 
in endorsing the bill, stated: ‘We have no hesitation in declaring this measure to 
be the most important one ever drafted for the enforcement of either State or 
Federal judicature.’ 

“There is ample precedent for the soundness of the plan proposed in the bill 
for the accomplishment of the objectives sought. The administrative office in 
the judicial department of the State of Connecticut is a noteworthy example in 
this country; and, in England, the principle has worked successfully in actual 
practice. In fact, it has been said that people are so accustomed to prompt 
termination of litigation that they write the London Times if a decision is delayed 
a fortnight.” 

Thereafter the rules were suspended and the bill was passed. 

The bill, H.R. 5999, was laid on the table in view of the passage of Senate 188. 
The Senate concurred in the amendment of the House.** Some confusion seems to 
have arisen between the two Houses as to exactly what the legislative situation 
actually was at this point.» However, since the text of the bill as passed by the 
Senate and as passed by the House differed in some respects, the bill was sent to 
conference.** he conference committee agreed on the changes between the 
varying texts of the bill and stated in its report: *” 

“The managers on the part of the House at the conference on the disagreeing 
votes of the two Houses on the amendment of the House to the bill (S. 188) to pro- 
vide for the administration of the United States courts, and for other purposes 
submit the following statement in explanation of the effect of the action agreed 
upon by the conferees and recommended in the accompanying conference report: 

“The House amendment struck out all after the enacting clause of the Senate 
bill and inserted the provisions of the companion House bill (H.R. 5999) with 
committee amendments. The Senate recedes from its disagreement to the House 
amendment, and agrees to the same with the modifications hereinafter explained. 

33 84 Congressional Record, 9334. 
% 84 Congressional Record, 9397. 
8584 Congressional Record, 9458, 9469. 


36 84 Congressional Record, 9559, 9640, 9695-9696. 
37 H. Rept. No. 1373, 76th Cong. 
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“The Senate bill provided that budget estimates for the courts should be in- 
cluded in the budget without revision. The House amendment struck out this 
provision, leaving the estimates subject to the revision of the Bureau of the Budget. 
As agreed upon in conference, the estimates are to be included in the budget with- 
out revision, but the Bureau of the Budget may submit recommendations thereon. 

“The House amendment placed all employees except the Director and Assistant 
Director under civil service, a provision which the Senate bill did not contain. 
The House provision is retained.’’ 

Both Houses agreed to the conference report.** Thereafter the bill became 
Public Law 299 of the 76th Congress.** So much of Public Law 299 as related 
to judicial councils and judicial conferences of the circuits has been inserted in the 
Judicial Code, as sections 332 and 333. That part dealing with the Adminis- 
trative Office of United States Courts. was inserted as sections 601-610. 

Since the enactment of the Judicial Code on June 25, 1948, several amendments 
have been made to section 331, Judicial Conference of the United States, sec- 
tion 333, the judicial conferences of the circuits, and to sections 603, 604, 605, 
and 610, dealing with the Administrative Office of United States Courts. These 
various amendments were actually technical in nature and did not change the 
organization or function of these various bodies. The chief judge of the Court of 
Claims and a district judge from each circuit were made members of the Judicial 
Conference of the United States. 

Judicial conferences of the circuits were no longer restricted to judges residing 
within the continental United States. Administrative Office employees’ salaries 
were fixed according to the Classification Act of 1949; certain adjustments were 
made in the duties of the Director of the Administrative Office, and in respect to 
the budget estimates to provide for the payment of annuities for widows and 
ous sing, dependent children of judges. See 64 Stat. 1128, 65 Stat. 723, 70 Stat. 
497, 70 Stat. 1026, and 71 Stat. 476. 

For the first time in our history a definite administrative channel was provided. 
The law required that the senior circuit judge “shall’’ call a circuit council twice 
a year. It provided that he “shall” submit the reports of the Director of the Office 
of United States: Courts to the Council and that the Council “shall” take the neces- 
sary action thereon. Finally it provided that the district judges ‘‘shall’’ promptly 
carry out the directions of the Council. In the main, the provisions of this law 
a the remedies requested by the judiciary... The Attorney General 
stated: 4 

“This bill, which became law on August 7, 1939, was drafted by two com- 
mittees—a committee of circuit judges appointed by the Judicial Conference, and 
a committee appointed by the Attorney General. The two committees met in 
joint session and formulated the bill, which, with but a few minor changes, was 
finally enacted into law. * * *” 


C. The revision of title 28, United States Code—‘‘Chief J udge”’ 


The bill, which became Public Law 773 of the 80th Congress, constituting a 
general revision of the Judicial Code of 1911 then published as title 28 of the 
United States Code, was introduced in the House of Representatives as H.R. 3214. 
After being reported favorably by the House Judiciary Committee,“ the rules 
were suspended and the bill passed by the House “ after little or no debate.® 
Neither the debate nor the report specifically mentioned the office of chief judge. 
After being reported in the Senate by the Senate Judiciary Committee with 
amendments dealing mainly with the Tax Court “ the bill was passed without 
further debate.*? No discussion was had concerning the office of chief judge. 
Thereafter the House concurred in the Senate amendments and the bill was 
approved on June 25, 1948, thus becoming Public Law No. 773 of the 80th 

ongress. Sections 136 and 137 of the new title 28 as enacted provided: 


38 84 Congressional Record, 10252, 10316, 10386. 

39 53 Stat. 1226. ‘ 

#0 Enacted June 25, 1948, 62 Stat. 869. : : 

41 See testimony of Chief Justice Groner, Senior Judge John J. Parker, Associate Justice Fred M. Vinson; 
letter from Chief Justice Hughes and others in heavings on H.R. 2973 and H.R. 5999, House Judiciary Com- 
mittee, 76th Cong., Mar. 2, Apr. 15, 1939, and in hearings on S. 188, Senate Judiciary Committee, 76th 
Cong., Apr. 4, 5, 1939. 

4 Annual Report of the Attorney General of the United States, fiscal 1939, p. 4, 

48H. Rept. No. 308, 80th Cong. 

4493 Congressional Record 8392. 

45 93 Congressional Record 5049. 

46S. Rept. No. 1559, 80th Cong. 

4’ 94 Congressional Record 7927. 
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““§ 136. Chief judges; precedence of district judges. 

““(a) In each district having more than one judge the district judge senior in 
commission shall be the chief judge of the district court. 

“(b) The chief judge shall have precedence and preside at any session which 
he attends. 

“Other district judges shall have precedence and preside according to the 
seniority of their commissions. Judges whose commissions bear the same date 
shall have precedence according to seniority in age. 

“(e) A judge whose commission extends over more than one district shall be 
junior to all district judges except in the district in which he resided at the time he 
entered upon the duties of his office. 

“(d) If the chief judge desires to be relieved of his duties as chief judge while 
retaining his active status as district judge, he may so certify to the Chief Justice 
of the United States, and thereafter the district judge in active service next in 
precedence and willing to serve shall be designated by the Chief Justice as the 
chief judge of the district court. 

“§ 137. Division of business among district judges 

‘The business of a court having more than one judge shall be divided among the 
judges as provided by the rules and orders of the court. 

‘“‘The chief judge of the district court shall be responsible for the observance of 
such rules and orders, and shall divide the business and assign the cases so far 
as such rules and orders do not otherwise prescribe. 

“If the district judges in any district are unable to agree upon the adoption of 
rules or orders for that purpose the judicial council of the circuit shall make the 
necessary orders (June 25, 1948, c. 646, 62 Stat. 897).” 

It should be noted that section 137 was a revision of former section 23 of the 
Judicial Code of 1911 * as follows: 

“In districts having more than one district judge, the judges may agree upon 
the division of business and assignment of cases for trial in said district; but in 
case they do not so agree, the senior circuit judge of the circuit in which the 
district lies, shall make all necessary orders for the division of business and the 


assignment of cases for trial in said district (Mar. 3, 1911, ch. 231, § 23, 36 Stat. 
1090).” 


- 






Vv. ADMINISTRATIVE ORGANIZATION AND FUNCTIONS OF THE JUDICIAL BRANCH 


The judicial branch of the Government is organized with three levels of ‘“‘admin- 
istration.”” At the top appears the Judicial Conference of the United States. 
The eleven judicial councils of the circuits would appear to constitute the second 
level, and the district courts the base of the structure. In addition, the judicial 
councils have appended to them information-gathering agencies known as the 
judicial conferences of the circuits. The Administrative Office of the United 


States Courts appears to perform information-gathering and housekeeping func- 
tions up and down the whole system. 


A. The Judicial Conference of the United States 

The functions of the Conference are: 

(1) The Conference shall make a comprehensive survey of the condition of 
business in the courts of the United States. 

(2). Prepare plans for assignment of judges to or from circuits or districts 
where necessary. 


(3) Submit suggestions to the various courts, in the interest of uniformity and 
expedition of business. 

(4) Carry on a continuous study of the operation and effect of the general 
rules of practice and procedure now or hereafter in use as prescribed by the 
Supreme Court for the other courts of the United States pursuant to law. 

(5) Recommend to the Supreme Court, for its consideration and adoption, 
modification or rejection, in accordance with law, such changes in and additions 
to those rules as the Conference may deem desirable to promote simplicity in 
procedure, fairness in administration, the just determination of litigation, and 
the elimination of unjustifiable expense and delay, and finally 


48 See United States Code, 1940 edition, title 28, sec, 27; see also reviser’s notes at end of United States 
Code, 1949 edition, title 28, sec. 137. 


4* United States Code 28:331 as amended through the act of July 11, 1958. 
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(6) The Chief Justice is required to make an annual report to Congress of the 
proceedings of the Conference and its recommendations for legislation.*° 
_ These six functions may be divided into two general groups, i.e., (a) to gather 
information and (b) to recommend and suggest. The information-gathering 
function would encompass items 1 and 4, supra, i.e., a survey of court business 
and a continuous study of the operation and effect of court rules other than 
those of the Supreme Court. The remaining function might be further subdivided 
depending upon the recipient of the advice and recommendations. Thus, the 
Conference is— 5 

(1) through the Chief Justice to reeommend legislation to Congress, 

(2) recommend to the Supreme Court changes in Court rules, and 

(3) make suggestions to various courts respecting uniformity and expedi- 
tion of business, including the preparation of plans for assignment of judges 
where necessary. 

It will readily be seen that, inherently, the Conference is a policymaking body 
and, except as to an area of authority over the Administrative Office, is limited 
to making recommendations and suggestions. For other schools of thought, see 
the views expressed by the American Judicature Society. 

The Judicial Conference, in the performance of its functions, utilizes the fol- 
lowing committees: 

(1) Advisory Committee. 
(2) Committee on Supporting Personnel. 
(3) Committee on Revision of the Laws. 
(4) Committee on Air Conditioning of Court Quarters. 
(5) Committee on the Administration of the Criminal Law. 
(6) Committee on Judicial Statistics. 
(7) Committee on the Operation of the Jury System. 
(8) Committee on Bankruptcy Administration. 
(9) Committee on Pretrial Procedure. 
(10) Committee on Court Administration. 
The following additional committees have since been appointed: * 
(11) Committee on the Budget. 
(12) Committee on Habeas Corpus. 


B. The judicial councils 


The statute * provides that the chief judge shall semiannually call a council of 
the cireuit judges of the circuit in active service. There are 11 circuits with 
judges ranging currently in number from 3 to 9.5% No information seems to be 
available concerning the proceedings of the councils. 

The statute is very clear regarding the administrative function to be performed 
by the councils. It states: 

(1) That they shall meet twice a year. 

(2) That they shall consider the quarterly reports of the Director of the 
Administrative Office of United States Courts. 

(3) That they shall take such action as may be necessary. 

(4) That they shall make all necessary orders for effective and expeditious 
administration of the business of the courts in the circuit. 

The judicial councils are the real administrative head, or it might be said 11 
heads, of the administrative structure of the Federal courts. The statute places 
full administrative power in them. Not only is it mandatory for them to take 
action, administrativewise, and issue the necessary orders but the statute goes 
further and requires the district judges to obey the orders given. It states: 

“The district judges shall promptly carry into effect all orders of the judicial 
council.” 

Their purpose and the scope of their authority was pointed out in 1949 by 
W. H. Speck of the Division of Procedural Studies and Statistics, Administrative 
Office of the United States Courts: * 

“The sponsors of the bill setting up the Administrative Office of the United 
States Courts conceived the judicial councils of the several circuits as the princi- 
pal authorative bodies in the proposed grant of self-government to the judiciary 
for the better administration of justice. Their notions of the role of the judicial 


8 For Conference proposals, suggestions and recommendations see appendix A and for bills introduced 
in Congress affecting administration, see appendix B. 

& Journal of the American Judicature Society, December 1938, par. 5. 

® Annual Report of the Proceedings of the Judicial Conference of the United States held at Washington, 
D.C., Sept. 18-20, 1957. 

% Proceedings, 1957, p. 26. 

% United States Code 28:332. 

56 255 F. 2d VII-XVI. 

% Speck: ““Memorandum on the Powers of the Judicial Councils,” pp. 2-6. 
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councils are best expressed in the Senate testimony of Chief Justice Groner of the 
United States Court of Agen for the District of Columbia (Senate hearings, p. 
11)*? as quoted in Senate Report No. 426, 76th Congress, Ist session, page 2, in 
explanation of the bill: 

“The addition(s) in this bill over the former bill are in a provision which creates 
in each circuit what is called a judicial council, composed of all the circuit judges 
in the circuit. The provisions in relation to the duties of the judicial council, 
condensed, are that the administrative officer shall examine the state of the 
dockets(,) shall ascertain the cause of apparent delays in the disposition of cases, 
the time which the judges give to the trial of cases, and the whole subject of the 
work of the district courts, and once in each quarter he is required to put that 
information together, with his comments in the form of a report, which he submits 
to the newly instituted Judicial Council. 

* * * * * * * 


“The bill provides that it shall then be the duty of the judicial council in each 
circuit to consider the report of the administrative officer, and promptly to take 
such action as may be necessary to correct whatever is made the subject of criti- 
cism therein. That means that if tne administrative officer finds that in any 
particular district the work is behind, as I have heard it said is true of some 
particular districts, that fact will be embraced in his report and brought to the 
attention of the judicial council, and that council will see to it, either that the 
particular judge who is behind in his work catches up with his work or that assist- 
ance is given to him whereby the work may be made eurrent. 

“So far as I know personally, the criticism of the courts is due to delay. I 
have not heard, except perhaps in one of two instances, any substantial criticism 
of the work of the courts, except that the length of time which ensues between the 
commencement of a suit and its conclusion is too long, particularly the delay 
which exists in one or two or three or four districts in the country. 

“Those matters this bill undertakes to provide for by outlining certain duties 
of the judicial council. Under the present judicial setup we have no authority 
to require a district judge to speed up his work or to admonish him that he is not 
bearing the full and fair burden that he is expected to bear, or to take action as 
to any other matter which is the subject of criticism, or properly could be made 
the subject of criticism, for which he may be responsible. 

“The bill also proviess what is not now true, that it shall be the duty of the 
district judges, when admonished or when matters are otherwise brought to his 
attention by the judicial council, to take whatever steps are thought to be neces- 
sary or declared to be necessary to correct those things which ought not to exist 
in a well-run judicial system. 

“See also Justice Groner’s testimony (House hearings, pp. 11, 14; Senate hear- 
ings,®* p. 9; and his article reprinted in Senate hearings, p. 52). He summarized 
the pur of the councils as to give judges a chance ‘to clean their own houses’ 
(House hearings, p. 16) and to place upon the courts themselves the responsibility 
for keeping their dockets current (Senate hearings, p. 12).” 

“House Report 702, 76th Congress, Ist session, stated the purpose of the 
similar House bill as follows: 

“ ‘The design of the legislation is to furnish to the Federal courts the adminis- 
trative machinery for self improvement, through which those courts will be able 
to scrutinize their own work and develop efficiency and promptness in the admin- 
istration of justice. To that end the Director is required to prepare and submit 
quarterly, to the senior circuit judge of each circuit, statistical data and reports 
of the business transacted by the district courts therein, and a semiannual council 
of the circuit judges of each circuit is provided for the purpose of studying such 
reports and expediting the work of the district courts, as well as the courts of 
appeals. The district judges are required to carry out the directions of the 
council as to the administration of the business of their respective courts.’ 

“Other witnesses in support of the bill saw a similar purpose. Senior Judge 
Parker of the fourth circuit said that the importance of the bill lay ‘in unifying 
the administration of justice in the hands of the chief judicial officers of the 
courts, and clothing them with responsibility for the exercise of that power’ by 
setting up councils of judges to act on facts furnished by the administrative 
officer (House hearings, p. 20). He later said the bill will ‘centralize the responsi- 
bility in the circuit judges, and will give the circuit judges the power to utilize 
the judicial manpower of each circuit to the best abvanbage’ (House hearings, 
p. 21). Chief Justice Hughes in endorsing the bill recognized the central role of 


57 Hearings before the Committee of the Judiciary of the House of Representatives, 76th Cong., Ist sess. 
on H.R, 2973 and H.R. 5999, Mar. 2, and Apr. 15, 1959. 

8 Hearings before Subcommittee of the Committee on the Judiciary, United States Senate, 76th Cong., 
Ist sess., on 8, 188, Apr. 4 and 5, 1939. 
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the judicial councils by commenting upon the possibility of giving representation 
to district judges (House hearings, p. 65, and Senate hearings, p. 13). Associate 
Justice Stephens of the United States Court of Appeals for the District of Columbia 
said that the bill ‘gives the judicial councils of the several circuits, including the 
District of Columbia, the power to direct the activities of district judges, so far 
as efficiency is concerned’ (Senate hearings, pp. 31-32). Arthur t. Vanderbilt 
emphasized that the bill decentralized power among the 11 circuits (House 
hearings, p. 28; Senate hearings, p. 16). Alexander Holtzoff (now Judge Holtzoff) 
representing the Department of Justice summarized in these words: “The govern- 
ing body under this bill will be the judicial council in each circuit * * * (Senate 
hearing, p. 36). 

“The whiaittite regarded delay in the dispensation of justice as the principal 
criticism of the Federal courts (e.g. Senate hearings, p. 32). To meet this problem 
they specifically contemplated the following types of action by the councils: 
sending judges to assist in districts in arrears (House hearings, p. 21; Senate 
hearings, pp. 18, 48); sending assistance to sick judges (House hearings, p. 11; 
Senate hearings, p. 18); directing a judge to decide cases long held under advise- 
ment (House hearings, p. 13) or taking appropriate action in such a case (House 
hearings, p. 21); assigning judges to particular types of cases (Senate hearings, 
p. 4%); requiring a judge who is behind to stay at work all summer (House hear- 
ings, p. 18); requiring multijudge courts to arrange vacations so that one judge 
will always be available (Senate hearings, p. 26). Another subject upon which 
council action was perhaps contemplated was the fixing of ethical standards. 
Representative Chandler thought that the circuit ‘“‘conferences’’ (perhaps he 
meant ‘‘councils’’) could set standards of judicial ethics and thus avoid the neces- 
sity for a statute fixing such standards (House hearings, pp. 18, 53). 

“The witnesses saw no need for sanctions to compel compliance by district 
judges with orders of the judicial councils. They believed that the provision of 
the statute that the district judges must obey orders of the council would be 
sufficient to show that the orders of the council were not officious and to insure 
obedience (House hearings, p. 21). Several witnesses pointed to the power of 
publicity to encourage judges to keep abreast of their work (House hearing;, p. 32; 
Senate hearings, pp. 17, 18). Continued failure of a district judge to obey the 
council would only be remedied by impeachment (House hearings, pp. 14, 22; 
Senate hearings, p. 18). 

“Judge Parker in one colloquy indicated that the only limitation upon the 
judicial councils would be the refusal of judges to obey and the trial of the legality 
of their refusal in impeachment (House hearings, p. 22): 

“*Judge PARKER [continuing]. This (council) can deal with all sorts of ques- 
tions that arise in the administration of justice. 

““*Mr. Cetiter. Do you put any restraint on the council at all? 

“ ‘Judge Parker. I do not think this bill does. Of course, I assume this is true: 
That the council will be restrained by the inherent limitations of the situation. 
They would know that, if they commanded a judge to do something, unnecessarily 
or unwisely, he would refuse to do it, and that would probably be the end of the 
matter. 

‘**The CuarrMAn. Then you are limited by what you can do to a judge in the 
way of punishment? 

‘Judge ParKER. Absolutely, Mr. Chairman.’ 

‘‘However, the witnesses insisted that the bill would not affect the independence 
of the judges in deciding cases (House hearings, pp. 11, 22) and their remarks 
show that the councils were to govern only the administration of justice (House 
hearings, p. 22; Senate hearings, pp. 31, 32, 36; H. Rept. 702, quoted above). 
Close questions will arise on what are administrative matters to be decided by 
legislation or decision. (See House hearings, p. 22.) Whether or not the judicial 
councils have successfully carried this burden of administration cannot be deter- 
mined for, unfortunately, no information concerning their operations appear to be 
available; they neither make annual reports nor publish the minutes of their 
proceedings. If the state of judicial business is in the predicament suggested by 
the Chief Justice,®* it would seem that the present system leaves something to be 
desired.” 


C. The judicial conferences of the circuits 


The statute © provides that the annual judicial conference of the circuit shall 
be composed of (1) the active circuit and district judges of the circuit and (2) 
representatives of the members of the bar of the circuit. With respect to the 
latter, the statute provides that “‘the court of appeals for each circuit shall provide 


8 Address before the American Bar Association in Los Angeles, Calif., Aug. 25, 1958. 
6 United States Code 28:333. 
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by its rules for representation and active participation at such conference by 
members of the bar.’”’ It would appear that, in spite of the laws, their participa- 
tion does not occur in some circuits since no rule has been issued.®! 

The statute also provides that the chief judge shall call the conference “for the 
purpose of considering the business of the courts and advising means of improving 
the administration of justice within such circuit.’’ Here, too, research has failed 
to reveal any published minutes or reports of the conferences held. The only 
material found was the programs of four recent conferences which were furnished 
by the Administrative Office of United States Courts.*2 From the statute it is 
obvious that the main function of the circuit conference is to provide an informa- 
tional and advisory forum for the circuit and district judges. It apparently 
intended that &— 

‘“* * * The conferences will not be clothed with any authority, but they 
provide a very useful forum for the exchange of ideas, grievances, and suggestions.”’ 

It would seem clear that the conferences are not designed to exercise adminis- 
trative authority but as a tool to aid in the improvement of administration by the 
exchange of ideas and suggestions. Their effeetiveness would seem to be limited, 


however, by the failure to publish their minutes and reports of the ideas advanced 
and suggestions made, 


D, The chief judge, U.S. district courts 


The statute * provides for a chief judge in each judicial district having more 
than one judge. It also provides ® for the division of the business of the district 
court between the judges as provided by the rules and orders of the district court 
and, further, if the judges are unable to agree among themselves upon rules and 
orders making such division, the judicial council of the circuit shall make such 
necessary orders. 

It is further provided that the chief judge shall be responsible for the observance 
of rules and orders agreed upon or made by the judicial council. With respect 
to the assignment of cases not provided for by the rules and orders, he appears to 
be able to use his own discretion. 

These sections do not stand alone, for in the administration of the business of 
the district courts the judicial councils are required by law ™ to issue orders to the 
district courts and the district judges are required to carry them out. 


E, The Administrative Office of United States Courts 


The Administrative Office of United States Courts appears to be in a period of 
reorganization, according to a recent statement of its new Director, Warren 
Olney, III.*7 As near as can be ascertained at the present moment, its organiza- 
tion appears to be as follows: 

1 Director. 
1 Assistant. Director (Deputy Director). 
2 Deputy Assistant Directors: 
1 Legal and Legislative.” 
1 Administration. 
7 Divisions: 
1 Procedural Studies and Statistics. 
1 Probation. 
1 Bankruptey. 
1 Business Administration. 
1 Budget and Accounting. 
1 Audit. 
1 Personnel.®® 

The statute ” specifically sets forth the powers and duties of the Director of the 
Administrative Office of United States Courts as follows: 

““(a) The Director shall be the administrative officer of the courts and, under 
the, supervinian and direction of the Judicial Conference of the United States, 
shall: 

‘“‘(1) Supervise all administrative matters relating to offices of clerks and 
other clerical and administrative personnel of the courts; 


a App. C, rules on “participation.” 
62 The programs are reproduced as app. D 
8 Hearings, Senate Judicial Committee, 76th Cong., Ist sess., 8. 188, Apr. 4 and 5, 1939, p. 36, 
% United States Code 28: 136. 
6 United States Code 28: 137. 
% United States Code 28: 332. 
*7 Journal of the American Judicature Society, October 1958, p. 78. 
6’ United States Civil Service Commission, ‘Official Register of the United States, 1957,” p. 764. 
* Journal of the American Judicature Society, October 1958, pp. 81-82. 
7 United States Code 28: 604, 605. 
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**(2) Examine the state of the dockets of the courts; secure information as 
to the courts’ need of assistance; prepare and transmit quarterly to the chief 
judges of the circuits, statistical data and reports as to the business of the 
courts; 

““(3) Submit to the annual meeting of the Judicial Conference of the United 
States, at least two weeks prior thereto, a report of the activities of the 
Administrative Office and the state of the business of the courts, together 
with the statistical data submitted to the chief judges of the circuits under 
paragraph (a) (2) of this section, and the Director’s recommendations, which 
reports, data and recommendations shall be public documents; 

(4) Submit to Congress and the Attorney General copies of the report, 
data and recommendations required by paragraph (a) (3) of this section; 

‘*(5) Fix the compensation of clerks of court, deputies, librarians, criers, 
messengers, law clerks, secretaries, stenographers, clerical assistants, and 
oes employees of the courts whose compensation is not otherwise fixed 

y law; 

““(6) Determine and pay necessary office expenses of courts, judges, and 
those court officials whose expenses are by law allowable. and the lawful fees 
of United States Commissioners; 

““(7) Regulate and pay annuities to widows and suriving dependent children 
of judges and necessary travel and subsistency expenses incurred by judges, 
court officers and employees, and officers and employees of the Administrative 
Office, while absent from their official stations on official business; 

““(8) Disburse, directly or through the several United States marshals, 
moneys appropriated for the maintenance and operation of the courts; 

*(9) Purchase, exchange, transfer, distribute, and assign the custody of 
lawbooks, equipment, and supplies needed for the maintenance and operation 
of the courts and the Administrative Office and the offices of United States 
Commissioners; 

(10) Audit vouchers and accounts of the courts and their clerical and 
administrative personnel; 

(11) Provide accommodations for the courts and their clerical and admin- 
istrative personnel; 

**(12) Derforn such other duties as may be assigned to him by the Supreme 
Court or the Judicial Conference of the United States. 

““(b) The clerical and administrative personnel of the courts shall comply with 
all requests by the director for information or statistical data as to the state of 
court dockets. 

**(e) Inspection of court dockets outside the continental United States may be 
made through United States officials residing within the jurisdiction where the 
inspection is made’’ (June 25, 1948, ch. 646, 62 Stat. 914). 

n addition, the Director is given certain budgetary duties as follows: 

“The Director, under the supervision of the Judicial Conference of the United 
States, shall submit to the Bureau of the Budget annual estimates of the expendi- 
tures and appropriations necessary for the maintenance and operation of the 
courts and the Administrative Office and the operation of the judicial survivors 
annuity fund, and such supplemental and deficiency estimates as may be required 
from time to time for the same purposes, according to law. The Director shall 
cause periodic examinations of the judicial survivors annuity fund to be made by 
an actuary, who may be an actuary employed by ne department of the 
Government temporarily assigned for the purpose, and whose findings and recom- 
mendations shall be transmitted by the bi rector to the Judical Conference. 

“Such estimates shall be approved, before presentation to the Bureau of the 
Budget, by the Judicial Cont erence of the United States, except that estimates 
with respect to the Court of Customs and Patent Appeals and the Customs Court 
shall be approved by such courts, r ctivel 

“All such estimates shall be included in the badeet without revision, but subject 
to the recommendations of the Bureau of the Budget, as provided by section 11 of 
title 31 for the estimates of the Supreme Court” (as amended July 9, 1956, ch. 
517, sec. 1(e); 70 Stat. 497; Aug. 3, 1956, ch. 944, sec. 4, 70 Stat. 1008) 

From the list of duties included in the statute, it would seem Svinte that while 
the Director is an information-gathering and reporting officer who also performs 
certain administrative duties specifically assigned by the statute, he can, under 
subsections (1) and (12), be the coordinating and integrating instrument of the 
whole system. 










EXHIBITS 







Exurpit 1A(1) 


United States District Court, Eastern District of New York 
No. 





, Notice ror PRETRIAL CONFERENCE 






, PLAINTIFF, ?. , DEFENDANT 
On , 1959 
At _—, Mm. 

1. The attorneys of record who will conduct the actual trial of this case are 
directed to appear at the United States Courthouse, Brooklyn, New York, on 
the above date and hour for a pre-trial conference to be held pursuant to Rule 16 
of the Federal Rules of Civil Procedure. A room assignment will be published 
in advance in the New York Law Journal and will be posted in the clerk’s office. 

2. No request for an adjournment of the pre-trial conference will be considered 
unless in the form of a motion in writing showing cause for adjournment. En- 

agements in other courts or jurisdictions will not be considered cause for an ad- 
journment unless the motion is filed within 15 days of receipt of this notice and is 
accompanied by a suggested date for a pre-trial conference which is agreeable to 
counsel for all parties and is not later than one week following the time specified 
in this notice. 

3. Should a party or his attorney fail to appear at the pre-trial conference, the 
court shall proceed with an ex parte hearing and enter an appropriate order or 
judgment. If neither party or his attorney appears, the action may be dismissed 
with prejudice. 

Your fullest cooperation in this matter will insure a successful pre-trial con- 
ference and, as a result, a more orderly and expeditious trial. 

Brooxtyn, N.Y., , 1959. 


To: 
Attorneys for Plaintiff. 
Attorneys for Defendant, 







































, United States District Judge. 


Exaursit 1A(2) 


United States District Court, Eastern District of New York 
No. 









» ORDER FOR Pre-TrRiaL CONFERENCE 















, PLAINTIFF, 0. 





, DEFENDANT 


On , 1959 
At »— mM. 


The attorneys in the above action are required to comply with the following 
instructions with reference to the pre-trial of this case. 
Prior to the pre-trial conference noticed in this case, counsel are hereby directed: 
1. To exhaust all discovery as provided in Rules 26-37, Federal Rules of 
Civil Procedure, and 
2. At least ten days prior to the pre-trial conference to meet and confer 
with opposing counsel to accomplish the following: 
(a) Mark all exhibits and documents for identification and furnish 
copies to opposing counsel. If copies are not available, inspection of 
documents should be permitted; 
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(b) Stipulate in writing the uncontested facts, and the issues of fact 
and of law in dispute and to be tried; 

(c) Exchange lists showing the names and addresses of all witnesses 
and furnish copies of all medical reports to opposing counsel; and 

(d) Discuss the prospects of settlement and be prepared to report 
thereon at the pre-trial conference. 

Failure of counsel to comply with the requirements listed under 1 and 2 above 
may result in the exclusion of documents and witnesses from the trial and the 
court may impose other sanctions deemed appropriate to insure full compliance 
with this order. 

At the pre-trial conference, the attorneys shall submit the following: 

1. A concise written statement of the facts in the case, preferably on a 
single page; 

2. The written stipulations agreed to prior to the pre-trial conference; 

3. The list of witnesses expected to be called at the trial; 

4. All documentary evidence previously exchanged and marked, including 
maps, charts, photographs and medical reports, which are to be introduced 
at the trial; 

5. A written statement of the contested issues of fact and of law; and 

6. A waiver of such claims or defenses, or parts thereof, which will not be 
pressed at the trial. 

Counsel are cautioned to obtain prior authority from their clients to enter into 
stipulations at the pre-trial conference with reference to the facts and issues in 
the case. 

The pre-trial judge may impose sanctions for failure of counsel to bring to the 
pre-trial conference the statements listed above, 

At the pre-trial conference the court will: 

1. Consider all amendments to pleadings; 

2. Consider all undezided preliminary motions and the advisability of 
entertaining a motion for summary judgment; 

3. Consider the admissi ility of all documentary evidence which has been 
marked for identification and which is intended to be used in trial; 

4. Discuss with counsel the issues in the case with a view to further 
simplification; 

5. Explore with counsel any prospects of settlement; 

' 6. Fix a prompt trial date; and 

7. Direct the entry of a pre-trial order including matters of fact and law 
agreed to and those that are in dispute and are to be tried. This order shall 
control the subsequent course of the proceeding unless modified at the trial 
to prevent manifest injustice. 

All requests for admissions and all notices for deposition upon oral examination 
pe ip interrogatories shall be served within ten days after the date of this 
order. 

All motions hereafter filed in this case will be referred to the presiding pre-trial 
judge and shall be returnable before him at 10:30 A.M., on Fridays beginning 
Friday, March 6, 1959. A room assignment will be announced in the New York 
Law Journal and posted in the clerk’s office. 

Counsel are requested to cooperate with the Court by notifying the clerk’s 
office immediately of any disposition of a case prior to the pre-trial or trial date. 

Brook.tyn, N.Y., — , 1959. 


To: 
Attorneys for Plaintiff. 
Attorneys for Defendant. 


——- , United States District Judge. 


Exursir 1B 


In the United States District Court for the Eastern District of Pennsylvania 


Sta NDING ORDER FOR PRE-TRIAL CONFERENCES IN OTHER THAN PROTRACTED CASES 


1. The Clerk of the Court shall list for pre-trial all civil cases which have been 
answered for trial on the Jury and Non-Jury Preliminary Call Lists. The filing 
of a pre-trial memorandum by all counsel is mandatory. Where all counsel of 
record are unanimous in their desire for an early pre-trial conference, the Clerk 
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may be requested to list that case for pre-trial promptly, irrespective of its status 
on the trial list. 
2. Within the period from the date of the published pre-trial list and the date 
of the actual pre-trial, counsel for all parties shall complete discovery. In per- 
sonal injury cases, if an examination or re-examination of the injured party is 
necessary, such examination or re-examination shall be held and the written report 
of same shall be given to all counsel of record prior to the date of pre-trial. No 
further discovery (including medical examinations by defendants) will be per- 
mitted after the pre-trial except by permission of the Court to prevent manifest 
injustice. Within the same period (date of publication of pre-trial list to pre- 
trial) counsel for all parties, or their representatives, shall in good faith make 
every effort to explore the possibilities of settlement with their respective prin- 
cipals and with each other and shall be prepared to make a report thereon to 
the Judge presiding at the pre-trial conference. Counsel shall obtain authority 
from their respective principals to discuss settlement at the pre-trial conference 
and also arrange to have available for telephonic communications, during the 
pre-trial, their clients or principals. 

3. The civil pre-trial list shall be published at least 90 days in advance of the 
period during which pre-trial conferences shall be held. Not later than 30 days 
after the publishing of said list, counsel for plaintiff shall file a written pre-trial 
memorandum with the Clerk of the Court and serve two copies on all other counsel 
of record. 

Within 30 days of receipt of such pre-trial memorandum, all counsel served with 
plaintiff’s memorandum shall file a written pre-trial memorandum with the Clerk 
of the Court and serve two copies on all other counsel of record. All memoranda 
shall be signed by and the pre-trial shall be attended by the lawyer who will try 
the case or by an attorney who is fully prepared and fully authorized for the pur- 
poses of pre-trial. 

Plaintiff’s pre-trial memorandum shall contain the following: 

A. A brief summary statement of both the facts of the case and counsel’s 
contentions as to the liability of defendant. 

In personal injury cases involving motor vehicles, a small, informal, 
schematic diagram should be included to show the names and directions of 
streets involved, traffic flow, the paths of the cars or pedestrians involved, 
and the point of impact. 

B. A brief description of the damages claimed and the basis thereof. In 
ae injury cases as to each injured plaintiff there should be included a 

rief summary statement of: 

(a) the principal injuries sustained ; 

(b) hospitalization and convalescence; 

(c) present disability ; 

(d) asummary of the special monetary damages, to include a detailed 
statement of loss of earnings to date and a detailed statement as to the 
loss from future impairment of earning capacity, total medical expenses, 
property damage, and miscellaneous expenses. 

(e) estimated value of pain, suffering, etc. 

C. The names and addresses of all witnesses (except rebuttal) whom the 
plaintiff expects to call to testify at the time of trial. Failure to call at trial 
any listed witness shall not be a proper subject of jury argument unless justi- 
fied by the record of the case exclusive of the pre-trial memorandum. 

D. Designation by counsel of any special comments regarding discovery, 
amendments to the pleadings, or legal issues that might arise at trial. 

E. Stipulations, including designation of any documents for which plain- 
tiff’s counsel seeks agreement on admissibility at time of trial. 

F. An estimate of the number of trial days required for plaintiff’s case. 

Defendant’s counsel in his pre-trial memorandum shall note, with the same degree 
of particularity as required by plaintiff, under correspondingly lettered paragraphs, 
significant comments indicating areas of agreement of disagreement regarding the 
material in plaintiff's memorandum. Where there is disagreement with respect to 
items in paragraphs A, B, D or E, counsel should briefly set forth his client’s con- 
tentions or position on such matters. Defendant’s counsel shall also include in 
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his pre-trial memorandum the same material pertaining to defendant’s case as 
required of plaintiff in paragraphs C, D, E and F. 

OcToBER 23, 1958. 

By the court: 


J. Cutten Ganey, Chief Judge. 
Wiitram H. Krrx«parricrk, Judge. 
Grorce A! Wetsa, Judge. 
Tuomas J. Crary, Judge. 

Autan K. Grim, Judge. 

Joun W. Lorp, Jr., Judge. 
Francis L. Van Dusen, Judge. 
C. Wriuiam Krart, Jr., Judge. 
Tuomas C. Eaan, Judge. 


Exursit 1C 
In the United States District Court for the Western District of Pennsylvania 


Pre TriaL ORDER 


AND NOW, this 15th day of May, 1958 as provided by Rule 30 of the United 
States District Court for the Western District of Pennsylvania, ‘‘Rule 5(II): 
Pre Trial Procedure’’ as now effective is hereby revoked, and in lieu thereof said 
Rule is to provide as follows effective forthwith: 

A. There will be a pre-trial on every civil case, unless counsel for the parties 
stipulate in writing to the contrary and approval is given by the Judge. The 
Clerk shall set apart from time to time a list of cases to be known as the Pretrial 
Civil Jury List. Cases shall be added to this list as directed by the Court. 

B. Non-jury cases shall be pre-tried in accordance with an Order by the judge 
to whom the case has been assigned. 

C. In all civil jury cases involving personal injuries, the following pre-trial 
procedures are invoked and shall apply on written notice to counsel of record by the 
Clerk that a case has been placed upon the Pre-trial Civil Jury List. 

1. All discovery including medical examinations, which is authorized by the 
Federal Rules of Civil Procedure shall be completed within 50 days after a case is 
placed on the Pre-trial Civil Jury List. (Note paragraph J on time for discovery 
in cases filed after July 1, 1958.) Additional medicals will be allowed but only 
upon Order of Court or written stipulation of the parties. Any other supple- 
mental discovery or extension of time may only be granted after written motion 
and Order of Court. 

2. Within 60 days after a case has been placed on the Pre-trial Civil Jury List, 
counsel for the plaintiff shall serve a narrative written statement of the facts that 
will be offered by oral or documentary evidence at trial upon all counsel of record 
and file a copy with the Clerk of Courts. There shall be attached to said written 
statement: 

(a) Medical reports of any doctor who treated, examined, or has been 
eonsulted in connection with the injuries complained of. 

(b) Names and addresses of all witnesses the plaintiff expects to call. 
Said witnesses shall be classified as liability, medical or condition witnesses. 

(c) Written authorization to inspect hospital reeords where plaintiff may 
have been examined, treated or hospitalized. 

(d) The written statement shall include a list of the damages that the 
plaintiff intends to claim and prove at the trial. 

3. Within 70 days after a case has been placed on the Pre-trial Civil Jury List, 
counsel for the defendant shall serve a narrative written statement of the facts 
that will be offered by oral or documentary evidence as a defense at trial upon 
all counsel of record and file a copy with the Clerk of Courts. There shall be 
attached to said written statement: 

(a) Medical reports of any doctor who treated. examined. or has been 
consulted in connection with the injuries complained of. 

(b) Names and addresses of all witnesses the defendant expects to call. 
Said witnesses shall be classified as liability, medical or condition witnesses. 

4. Within 80 days after a case has been placed on the Pretrial Civil Jury List, 
counsel for the third party defendant shall serve a narrative written statement of 
the facts that will be offered by oral or documentary evidence at trial upon all 
counsel of record and file a copy with the Clerk of Courts. There shall be attached 
to said written statement: 
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(a) Medical reports of any doctor who treated, examined, or has been 

consulted in connection with the injuries complained of. 

(6) Names and addresses of all witnesses the third party defendant ex- 

pects to call. Said witnesses shall be classified as liability, medical, or con- 
dition witnesses. 

5. Within 90 days after a case is placed on a Pre-trial Civil Jury List, counsel 
for the parties shall confer and consult at a place found mutually convenient to 
all concerned. 

(a) Counsel for the parties shall consider the factual and legal issues in- 
volved and agree to supplemental medical examinations if necessary, and 
shall stipulate in writing as to all matters which are not in substantial dispute. 

(6) Counsel shall mark all documents and note on each whether the exhibit 
may be admitted into evidence by stipulation. If not admitted, they shall 
note thereon whether the authenticity of the exhibit is admitted; and if not, 
the same shall be marked only for identification. A list of all exhibits shall 
be submitted to the Court at pre-trial. Exhibits shall be made available 
for copying by opposing counsel. 

(c) Counsel shall explore the possibility of an amicable settlement and are 
requested to consult with their clients prior to the conference in order that 
they shall have authority to compromise the case if a settlement is possible. 

(d) Trial counsel must attend the conference and the pre-trial. 

6. One week prior to the actual date of pre-trial counsel for the parties shall 
file with the Court a brief on any disputed question of law. 

D. The procedure outlined in paragraph C, insofar as applicable, shall be 
followed in all civil jury cases, but a tomes may provide for a special pre-trial 
procedure in any case assigned to him. 

E. The Judge, shall cause a record to be made of the facts and matters agreed 
upon at the pre-trial conference. The record of the pre-trial shall be deemed 
the pre-trial order, except that the Judge may enter a separate order. The 
Court may compel agreement as to undisputed facts. Counsel must object to 
or be deemed to have accepted the pre-trial record and any order of the Judge 
entered therein. 


F. The Court, at the pre-trial conference, may consider motions to continue, 
to amend, to consolidate, or to sever. 

G. Failure to make a full disclosure of evidence during the pre-trial conference 

will result in exclusion of that evidence at that trial. The only exceptions will 
be (1) matters which the court determines were not discoverable at the time of 
the pre-trial conference, (2) impeaching matter, and (3) privileged matter. Inso- 
far as impeaching or privileged matter is known at the time of the pre-trial, it 
must be disclosed to the Court alone, for determination by the Court as to the 
requirement of disclosure. 
When a case is listed for pre-trial, it shall not be continued except for just 
cause. If there is a failure to comply with the pre-trial rules, the Court may 
effect such penalties and sanctions as in the judgment of a judge the circum- 
stances warrant, which may include the dismissal of the plaintiff’s cause of action, 
or the granting of permission to proceed ex parte, and barring any defendant 
who fails to comply, from offering any testimony. If all parties fail to comply, 
the action may be dismissed. 

I. At the Pre-trial conference, the Court may inquire as to the possibility of 
settlement. Any discussion pertaining to settlement shall not be a part of the 
pre-trial order nor be permitted to be used in the trial of the case or any arguments 
or motions relating thereto. 

J. In cases commenced on and after July 1, 1958, personal injuries and other- 
wise, all discovery shall be completed within one year of the filing of the Answer, 
unless on cause shown additional time is granted by a Judge. 


(Signed) Watruace 8. Gourtey, CDJ, 


Chief Judge. 

(Signed) Rane F. Marsa, 

United’ States District Judge. 
(Signed) Josmrn P. WILtson, 

United States District Judge. 
(Signed) Joun L. MILier, 

United States District Judge. 
(Signed) Jonn W. MclInvarne, 

United States District Judge. 
(Signed) Hersert P. Sore, 


United States District Judge. 
May 15, 1958. 
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ExuHisit 2 


Rute 14(d)—Unrirep Srares District Court ror THE District or COLUMBIA 


Engagement by an attorney in another court (except the Supreme Court of the 
United States and the United States Court of Appeals for the District of Columbia) 
or in any division of this court, will not be ground to postpone the trial of another 
ease when such attorney is counsel of record in more than 25 cases in this court, 
whether pending in the Criminal Division or on the general Civil Calendar, unless 
in civil cases consent of opposing parties is given. 





Exuisit 3 


THe OPERATION OF THE PETIT JuRY SysTEM 


This is the sixth annual study on the cost of operating the petit jury system 
which has been prepared by the Administrative Office of the United States Courts. 
Each year at the direction of the Judicial Conference this report has been cir- 
culated to the circuit and district judges and to the clerks of the district courts 
with the purpose of calling attention to those districts where jury costs appear 
to be excessive as well as to the districts where an efficient system of jury operations 
has held down the costs. 

Following the circulation of the first report in 1953 there was a very slight, 
but steady improvement in the overall efficiency in the use of jurors nationally. 
But. in 1958 this trend was reversed. The percentage of petit jurors called in 
1958. who actually served or were challenged declined from 70 percent to 66 
percent and the percentage of those summoned on the opening day of trial who 
actually served or were challenged was only 47.5 percent compared with 52.5 
percent last year. One reason for the decrease was that the southern district of 
New York, where jury costs are relatively high, was included in 1958 but notin 
1957. If the southern district of New York is omitted from the 1958 figures, 
we then have the following comparison with 1957: 


Jurors used in 851 United States district courts, fiscal years 1957 and 1958 


Fiscal year 


DO OE NY Waist oti sie ho hice dati wid ik cece setae watds in 

Percentage of jurors serving or challenged............----.-.-.--..----.---..- 

Percentage of jurors serving or challenged of the number called for service on 
the Ist day of trial 





1 Not including the southern district of New York. 


A summary of the figures relating to the use of jurors in the last 6 years is as 
follows: 


| Panels called and not used Percentage 








of jurors 
Average Percentage serving or 
Number of anel for of jurors challenged 
Fiscal year jury trials the Ist day | Number of | Number of serving or of those 
of tri days jurors challenged called for 
service on 
the Ist day 
| of trial 
4, 273 29. 6 1, 189 34, 848 64.9 46.1 
4, 549 29.3 1,119 33, 388 67.1 48.1 
4, 805 29.1 968 29, 261 69.5 50.7 
4, 940 28.0 1,019 29, 985 69. 6 51.8 
4,711 29.1 988 28, 926 70.2 52.5 
5, 124 31.8 1, 083 38, 070 66.0 47.5 








1 The southern district of New York is not included in the figures for 1956 and 1967. In 1956 there were 
266 jury trials begun in that district and 304 were commenced in 1957. 
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As has been explained in previous reports, the figure in the last column above 
showing the percentage of jurors serving or challenged of the number called for 
the first day of trial is the most reliable for comparative purposes, for it has been 
computed without reference to service by jurors beyond the first day of trial 
vee only the 12 jurors serving on the case return and all jurors who report are 
used, 

The factors which influence this figure are the size of the panel summoned on 
the first day of trial and the number of days that panels of jurors are summoned 
and arrive at the court to find no case to be tried usually due to last minute 
settlements or continuances. For 1958 the average panel called for each trial 
consisted of 31.8 jurors compared to the average of 29.1 jurors per trial in 1957, 
and during 1958 there were 1,083 panels aggregating 38,070 jurors summoned 
and not used. In addition to the inconvenience to these prospective jurors, 
the cost to the United States was in excess of $380,000. The jurors ealled for 
service and not used this year exceed substantially those called and not used in 
any of the preceding 5 years. 

The great disparity that exists in the handling of jurors is again apparent in 
the table attached to this report showing the number of jurors called in each of 
the 86 U.S. district courts during the fiscal year 1958. The percentage of jurors 
used on the first day of trial ranges from a high of 83.9 percent in the northern 
district of Alabama to a low of 18.0 percent in the southern district of New York. 

This year there were 28 districts where the percentage of jurors serving or 
challenged on the first day of trial exceeded 60 percent, compared to 32 districts 
in 1957, 31 in 1956, and 29 in 1955. In three districts, the northern district of 
Alabama, the northern district of Oklahoma, and the district of Minnesota, the 
figure exceeded 80 percent. A list of these 28 districts showing the average size 
of the panels used, the days on which panels were called and not used and the 
percentage of jurors used is as follows: 


Panels called and not used | Percentage of 


Average jurors serving 
District panel ist or challenged 
day of trial of those called 

Days Jurors on the ist 

day of trial 


AG, I otis ivncere sn ccedsrcenecs 
Oklahoma, northern 
PiemeneN. sa WERELE ies edlisann eaS 
Missouri, eastern 
Pennsylvania, middle 
Wisconsin, western 
Dior FiOS os. Sok ba... bch dadiienokens 
UR WI ici Bion eencedegcctinsontin Iesnin 
Alabama, southern 
Arkansas, eastern 
Georgia, northern 









Bs inidixaeewcntd nop adsl ganesace acidemia 

ian ck eincdslccodne sakwadcnnsemindinne pitied 1 14 

HON606... <2. 22.502 cn ncnncecennssoesencase=- 3 95 

DO, CTR iccctics ankcdtitdvooscsteseadeewdsoun 7 182 

Virginia, eastern. -.-......-.-.- adi tnbt tabw—lncwtie 16 546 

base!) Sh ae eae eee 4 85 

SE, WORT os cdl evccricnatusabedbacebend 2 51 

West Virginia, southern.......................- 8 193 
a ee eee een 6 151 

nN Se a ccs aaeesee 10 385 64 
West Virginia, northern................-.-.-..- 1 35 64 
IN, CRIN ci Dadcnmncipinsdbademadnnicescuuialien t oF 63 
TEED, CHUN, «kc itndcncecbecesindensoncnwe 19 524 62 
SD, ORNIIIOUE—.-. «. . -csckipricdh tepstvtanipeedaban trie ecseatcghaliis 18 647 62. 


Washington, eastern 
Wisconsin, eastern 
New Hampshire 


WU HK OMAP AOR BDUISCOCAROS HOH NDR HAH WO 
cr nd OO BD TIN AOD RWAOHANOASUH WWW WO 
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On the other hand, there were nine districts in which the percentage of jurors 
used of those called on the first day of trial was less than 40 percent. The figures 
for these nine districts are as follows: 


Panels called and not used | Percentage of 
i eee 
District or challenged 
i of those called 
on the Ist 
day of trial 


Ohio, northern 

North Carolina, eastern 
South Carolina, eastern 
Montana 

New York, northern 
Mississippi, northern 
New York, eastern 
Illinois, northern 

New York, southern 


SSBSSESRS 
COrnwmrk or DOr 
SSBNSRSAS 
CONDON ODS 


The recommendations of the Judicial Conference Committee on the Operation 
of the Jury System for an efficient operation of the jury system include the use of a 
jury pool where two or more judges are conducting jury trials at the same time, 
the elimination of outlying and unnecessary places of holding court, and restrict- 
ing the size of jury panels where this will not interfere with normal court opera- 
tions. This is important not only from the viewpoint of economy, but also from 
the standpoint of the public relations of the courts. 


DAILY INTERIM TRAVEL OF JURORS 


In 1953 the Committee on the Operation of the Jury System reported a sug- 
gestion that payment for daily interim travel of jurors be ‘limited to that which 
is necessary and that some courts were holding that when the cost of interim 
travel exceeded the subsistence allowance authorized by the statute, now $7 per 
day, daily travel was impracticable and only the amount of subsistence would be 
allowed, and that in other districts jurors were selected only from those parts of 
the district which were close enough to the place where the term of court was to 
be held to avoid unnecessary expense and burden upon the citizens of any part of 
the district. A table by district showing payments to jurors for interim travel in 
excess of the allowable subsistence for the same period is attached. 

Respectfully submitted. 

JosepH F. Spanion, Jr., 
Attorney, Division of Procedural Studies and Statistics, Administrative Office 
of the United States Courts. 


SepTeMBeER 15, 1958. 


a oe a 





















































































































[eyo JO Zur | -Asos yuoo10g 
-AJ0S 4900 gq 


jovujsip fig ‘gg6] ‘og vung buripua snah poosyf ay) Butsnp s}1n0d 4914)8tp sazInIg’ pajlus) gg ur Burasas ssoanl rjaq 


























































0°99 8 OL OF rv 
7) e999 0''8 ai ee ee ee ee 
— 
mo +99 POL 69% oe nn eee 6 en re 110480 MA 
2°29 8 bl 186 8 oe: ... 1... tebe ae W194SU gq 
ae a oe ByUIST A 
Dn 2G 2°09 919 ; % eR eee ee 1119489 MA 
a ¢ ‘98 o ‘6F 898 'T 99 oe. 4 ee ee UJeyse gq 
“BUTLOIBH GINS 
& e Lh | T $s ere OF a eer ae 110489 A 
Oo oo T ‘09 £68 1% oe. ee oe es ae oTPPIA 
oO 9°Ze 98 peg oe es | See a ee Wisjsey 
{BUTTOIED YON 
8 G ‘LL 8°18 ze a. eer ~-puepAle yy 
1” | 9°20 1219 Sa; ntmernesectitesaniscounsenum qo WF 
& 908 0°19 182 ‘b ee | ot ise a oe re 1110489 AA 
8 BL 8 ‘98 LEZ i a | OU fs) ee re ey 2 Rn Rs ee SIPPIW 
a ro 0°82 FIs Z ove ~“104se7 
ee eruea[Asuue g 
9°99 9 "el 61 % £ 62 ~-"""Aasior MON 
Z ¥ 69 218 98 a . Sapgeetesnsseps tetas oTBMBIOC 
. ¥ so _ | 2 te L9¢ 6 Same Pe ee Se qmosyo peg 
o g‘2z¢ ¢°9L Shr ee. en ery eee qUOTILIO A 
ot bse 1h ‘I ee OMENS eran cereenen en. eae 119489 AA 
ge 031 Z ‘Tp 788 ‘61 REED, spuacsrecaigerage ncaa. “ae Nog 
c ‘0 6 S18 9 a 2a pe se ee U194sBVy 
yt L’o9¢ 991 ‘T reg eV AR aes tyr ae De a WI9Y410 Ny 
& . : . 7410 X MON 
os 20° 8°99 OFT 'T ZL1Z 410% 62F € 41g o '& TeeereeerceseesqnoyoouU0*) 
= 8 ¥ ‘OF ¥F6 ‘62 0s0 ‘g O88 ‘2% P28 ‘eg ole ‘1 ee Se ee ee ee ee 
eee + — = = — — 
o Le 8 98 £88 ; ee, ee ee ee oory yon 
6 8h 8 OL $9Z oz PSA BI puss] 9poyy 
¢ 09 I'18 681 | % 62 Ce are ~"""“gaTysduIe pT AVON 
oly 8°69 009 % SS ce Re tee nn ee ee S}JOSNOVSsB 
ocr £°89 168 gars eure yy 
8 6 hF ¢’s9 lLze > a? fee ee ee yNoIp 4ST 
ee 
5 ou 0°99 180 ‘ZOl RRB crnessonemoes se: SIOLISTP 98 ‘T8IOL 
& [8113 @AJ0S pesue] sioin{ Jo | sABp jo 
Jo Avp 4ST 01 UT -[8qO ZulAl0g 1870, JoquINN | Jequiny | feuraTIO 
9} 10) peT[eo pezue] [8113 Jo Aw 
sioin{ pesue, | -Teqo Jo sur | 5 ~~ ne eee q8T ‘jounc PUYstIp pues JMO 
pesn jou O2BI0AV 






queseld ssomf jo JoquUINN puv paleo spoueg S[eI4} Jo UqUINN 








a ee 


> | J wy 1 G&G a eRe te een “ieysey 


— 
Nn 
al 


| Sez‘ | 888 202 ‘9 $28 ‘PI 989 ‘F 26 , ' 1 WIEqION 
*STOUTTL 


~ 
oa 
~ 


FId ‘6 est ‘I 0¢8 “TT Lvs ‘tz 990 ‘¢ III scocnconsbonerereue ws 


a 
oO 








@ 
~ 
2 


zie gIl : 19 z 
6£8 9L 120%. | B18 9 
1e'T | 662 ee | 868 4 


089 IT 196 ‘T £96 ‘T 89t 6 
106 ‘T 981 Gee ‘% STL‘e b¥9 


e9r 2 are L6¥ 
828 ‘T TI@ 621 ‘F SIZ ‘e 


£68 ‘1 StF LOI ‘Z 986 ‘E 
SOI ‘T 


Ss row 
2 00 || oo 
id 
aaa 


oO o~ oun~ 
RR 


sr 
ono te 
an As 


$3 s9 45 S$S3/s8 


ro ON OH DOO IO 
“Oo ONMN mS HOO 


RS 


= 
wo 
© 
Ss 
o 
& 





ose ‘8 Pi Zob ‘LZ 


| 
| 


006 gg 68F ‘E 
289 ‘T 1gt ‘T 188 ‘¢ 668 ‘9 

Tp? 12 Sil % 218% eZ 
089 ‘T TIZ sis % 698 ‘F gor 


109 Itt LiL 6c6 ‘T 61 


5593 
asx 


wI0y}ION 


886 16 ose HF ‘T eI 
21d Ississ} Wy 


og Loe 882 ‘T ose ‘% 8% 
816 LI rie ‘T 608 ‘Z 8&2 oF 


L10 ‘I 80% SOI ‘I 82 ‘% GLP 9% 
OST ‘T 129 TL ‘1 GFE ‘f £69 8% 
202 ‘T GLI T L8L ‘8 Tot 9 HZ LY 


210 0 an oo woNoN 
Ss AN RASS 


SSS £8 8S 


90T 


zee *% I¢s 18 ‘¢ 192 ‘6 eZ 
SI 


GO¢ Al Ove got ‘T 18z 


Oo FOOD OH HO MOOK! A 


ns @r5 
AN cscoed 


gE 


91 
4 
PIT 


SSI 12z 12 0g8 9L 
6eF | OLT | 22g L8t‘T ¥FT 
00g 20g $16 ‘T OLL ‘% SZ 


OPS. .22 bot AN PH COCOArHr 


Bist 
oor 
ol wi 
NOON 


TWI9y.ION 
‘BUIBqelTy 


qynospo YAS 


| 
} 
| 


z 


808 ‘ST 976 °L $60 ‘08 "es TIL ‘¢ 91% To 982 ‘T 


N 
S 
Pe 





posue si0inf{ Jo | sAep jo 
JO A¥p 4ST “840 ZuyAlog Joquinn | JequINN | [euymypIM|] [AIO 1810.1, 
ey} JOj peT[vo pezuey, | [e113 Jo ABp 
sioinf pesue] | -[eyo JO Buy 4st ‘joued #}14SIp pus INITIO 
-[@qo 10 Buy | -Ales JU90I0g pesn 4ou OZvIOAV 
-Al0S JU0010J queseid sioinf{ jo Jequinny pue polyeo sjouvg S[TeLI. JO JoquUINN 


n 
aH 
few} 
Pp 
° 
5 
D 
eS) 
q 
i 
a 
& 
Z 
fa 
° 
2) 
Z 
s 
q 
[on] 
wy 
iW 
o 
fy 
} 
be 
a 
B 
9) 








penuyyu0p—po2.jstp fq ‘go6t ‘og euns butpua svah yoosy ay) butinp 8)4n00 701.4j81p Sajnig’ pazluy”, gg Ut Burasas ssounl yyag 


114 





“peajooel O19 ATWO syyUOUT [] 10j sys0dexy ; 


ina war 
BSSSS 

~- S2HA40 
~ 

- 


RS AS /Sisse s¥sax 


OOFXOPY MON 


“"-"""OPB1IO[ODH 


“oo COMA 
DP OMe 


SSS 


““"" gyno TOT 


8 








EE 

~ 7 """T10489 
“M1048Bq 
:UOTsUTYsE MA 


Pee e 
0 SSS 


$ susgeuq 
& 22Ss 
Sh S&i|S| nx dene 





CHMOD WHO 
a QNMHOnM “Ha 


= 
~ 
tr) 
— 
3 
Nn 
= 
oo 


nN 
~~ 
~ 


$id eidg 
RES 2essz 
mA None 
; thee toe 
& S28 ANSKS 





Cry COND Otmowea 
Se) 
Coo ONRH 


=~ 
te 

Sr 
~o 


nN 
+ 
~~ 


SR adig] s 


z 
a 
8 
DM 
Ei 
a 
Q 
a 
E 
ky 
°o 
M 
Z 
S 
& 
< 
oc 
& 
a 
° 
& 
°o 
pm 
E 
MQ 


‘UJSTOOST AA 
aeyqynog 
W101I0 N 

:BUBIPUT 


£68 ‘T 
sie ‘T 


69T ‘I 
219 ‘I 


ws ftw 


aey nog 
soren=--=- = ngISRGT 


x 22 
2% 88 88/3 
N 


Fr 
e 8 


32 
Nan 
_ 
N 





esvero | esverd 
od ul 


S961 Zulnp 
GOUS}SISQNs B[V 
-MO[[B JO SS80XO 

uy sjyuemAed 
OsBOTT MU WITI0} UT 

jo szequinu 

U] esBel0ep 

10 Osees0UT 


(6) 


2 
& 
a 
~ 
o 
oO 
n 
wl 
= 
- 
RQ 
a 
= 
— 
Zi 
~ 
ay 
o 
9) 
Z 
= 
& 
< 
[ow] 
gy 
oy 
oO 
1) 
load 
E 
<7 
o 
bet 
a 
BP 
RM 


116 


ANAM ASR dea “Sididdaie 


icin 


Andee 
ee 


SIRKSSRSSSSLRAALSSSISRENASSSS 
NG eiosed aia 


tN 
we 


| 


L961 8S6I 


Ze Ol 
19 ‘OT 
04 ‘OI 
2811 
Ze 'Il 
08 ‘IT 
98 “IT 
40 ‘ZI 
09 “ZI 
60 ‘81 
er el 
£0 ‘ST 
SP ST 


COPMOOCADMK rR HHOE TOW MMM WOWO 
SODA OOD tt HOD LID HN OHNO 


= 


WHmnowo 
_— 
own 

at 


aow 
_ 
ONTO OAIN 


_ 
NW Do oe 


aw 
= 
oO 
— 








jeAely 
W1}.104 UT JOJ 
‘ABP Oo] Ales sod 
‘Jo1n{ sed yueur 
-Avd osvolyur 
SS9OX0 OFBIOAY 


(8) 





1 [OABI} MIT} 
“Uy 10J ‘801 A108 
JO u1190} 10d 
‘oinf{ 1ed yuew 
-Avd o3voltur 
SSOOXO OFVIOA V 


(2) 





SOT A10S 
Jo ul10} 
Zuyinp 
(%) *[oo 
uy 1oin{ Aq 
sdjaj punol 
wy10} UT 


Sep ajoy ma 
4se1veUu 
04 Sd] AI0S 
je 1110} 
O3810A VY 


jo soquINN | 


(9) g) 





L961 


8961 


AGAINS JO | 
posed Zur 
-Np peuJoy 
-10d di 
punod u1}104 
-U] 3sezu0’T 


(¥) 


L961 896T 


(Z) “Joo uy suolmf{ 04 
OPEL GOUBISTSqns 
O[QVMOTTR JO SS<Oxe 
uy syuswAed O28 

-O[TU WIT107 UT [830.7 


(8) 





L961 | 886T 


aousysisqns 
e1qe Molle 
JO sseoxe 
Uy sjueUr 
-Avd 030 
-O[TUI UWIT.104 
-Uy] PeAjeoel 
oy sioinf 
jo IoquInN 


(@) 


Oe hh a ALIS GIG ata 





hth OO HO 


_ 


pejou e10M 
sjuouAed 
esvetTur 
WIT19} UT Sseo 
-x9 GOI 
uy syjuoUr 
Jo woquinn 


(D) 


auDs ay} 4of aUazsIsqNs a)QDMO]}D papasaxa YIIYM jaans] UW1sazUL 4of savuDMO])D abvajtw fo yunowDn pun fouanbasf ay, burppoipur 
0} app abvajim sof syuaufind fo (geg] ‘og eunr—g6] ‘I Ane) pun (2961 ‘og auns—goe6l ‘7 fins) shaasns yyuow-gy fo synsas fo uostivduog 


~onieieoidine iencanngad 
epee ~onoaaoe8="= (GT) MOST 


(qm) Ayonjuey 
(4) UBsqOIW 


(AA) BuTTOIeD YINOg 
(N) 8PHIOL a 
vueypuy 


(g) sulegelTy 


TST 


porsad 
‘suount 





Tow 
rm 
me 


STUDY OF THE OPERATIONS OF UNITED STATES COURTS 





-MOT[E 9OUO4ISISGNS PUB OFLITTUI POSBOJOUT OF ONG *POzST] 19M O¢ JO SS9OXO UT 910M S}UAUT 


“L$ JO SSOOXO UT 910M SJUOUTAR O3vOTTUT U1].197 UT SSPOXO OBBIOAL OT} OITA SJOII4STP 
-Avd oSvo[[UI W119 UT SSOOX9 BFVIOAB 919 A SJOII}STP OsOy} ATUO SIBOEA JOTI OJ SOTGBy UY ; 


eso} ATUO SepNypouy 91qB4 JuSseld oy3 ‘Zc6T ‘2 “3deg ‘66z-GS MB’ OITGNg Aq peplaold seoue 














| 

Bd ¥6Z | ee) an ee oe | ee ee ee ek ee L¥ 790 ' ‘i 10 ‘961 ‘L1) Zat a tet ‘t\-"-"~" |------|----------- ee ne 1830. 

eee ett po rea iconaens Q  Brrenes poe ane —- eo BT ie eee anes (1X) eessortue | 
[> (gsseteese eS Sao oa. ore a crs SGnF a4 40'S peer ae I | ae oS ae ee ee (§) 8181005) 
ee fe. Bee Tos mae. ea oe} es air wae! fe oy BB ae a ee eee ee (A) ossouue, | 
| | eres e hh, ES ene ae aie . ireecsae o* feee os g Pee CTE ee Ss: ; a &I | i ) 1D | Re oe Ls ees a a et et CAA) UISMOOST MA 
Se we Ss.) wae 4s: 2. ees Oe f°" Swe oa 186 fry ee SS ee eee (N) Boy 
¢ So 2s-t=-7 am Pot eae: ig | panes Cg ewe ome | iit PS, fe | S ET ied, do. elt 7727 (A) SuspsnoT 
1 |teeeeee- o6't (|777"" --=1'90°61 |7-"-7-*- eine re. pote pert i eka. itr Riis Ci pe Le ee oe (H) 10% MON 
enene-e- 8 asogecosl Bre “Atr-t=-2-liars | i--"-"tl.@ ary t peocee) Sani rt) Oe ae Pes 8 io? ae weresensseesers==""""(F) BUOIBD ION 
weenie I--------l org loot lee jon le le It t loc lon lee | 00% ce TG TE! ener -t-4-e- re 


118 


Exurpit 4A 


STUDY OF THE OPERATIONS OF UNITED STATES COURTS 


Amount or Time Spent By Visiminc JupcEs 1N District Courts, 


Year 1958 


Listed by districts of origin and judges contributing service 


Contributing district 


Grand total 
[st circuit 
Massachusetts..-.--...--- 
Court of appeals (ist) 
2d circuit 
Connecticut. -.....-....-.- 


New York (northern)... -- 
New York (southern) 


New York (western) - 


Court of appeals (2d)_....- 


3d circuit 


Delaware 


Pennsylvania (eastern) - - _| 


Pennsylvania (middle) - - 
Court of appeals (3d) --.-- 


Ath circuit 


North Carolina (middle) -- 


North Carolina (weste: rn) | 


| Judges serving 
| in other 
districts 


| 
| 
| 


District visited 


Number 
of judges 
serving 
in other 
districts 
Total 


FIscaL 


Actual number of 
days spent on 
assignment from 
arrival to departure 


| 


Within| Outside 


circuit 


| circuit 











| ‘Gignoux. . 


Grreeney 


Puerto Rico 
California, northern 


New Hampshire 








Grim 

| Kirkpatrick--- 
Clary 

Watson 


McLaugblin_-_ 
Biggs- - - 
Staley- 





South Carolina (eastern) __| 
South Carolina (western) - 


Virginia (eastern) . 


Virginia (western) ..- 


West Virginia (northern) 


Hateheme. ja 


Hoffman-_ 


| Thompson. bs 


| Barksdale...__|__- 


Odean = 
Boreman_. 


Vermont 
New York, western 


Washington, western.- 
Connecticut 
California, northern 


Alaska, 3d division 
California, southern 
California, northern 
California, southern 
New York, southern-._- 


Virgin Islands 
Pennsylvania, eastern__- 


Virginia, eastern. ___- 
South Carolina, western 


Florida, southern. -- - 
South Carolina, eastern_| 


North ‘Carolina, western. 
North Carolina, middle | 
West Virginia, northern 
North Carolina, eastern- 


North Carolina, middle. 
et a ee 
Virginia, eastern__ _ 








North Carolina, eastern - 








ow 
_— 








aed acnl8 
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Listed by districts of origin and judges contributing service—Continued 


Actual number of 
days spent on 


Ju 
Contributing district ther District visited 


6th circuit 
Alabama (northern) 


Alabama (middle) 


Alabama (southern) ......|.........- 


Florida (northern) 


Georgia (middle) New York, southern... 
Louisiana (eastern) alee deassccasecs 
Louisiana (western) 


hiasmalppi, southern.__ 





Os Es 





Court of appeals (5th) - ... 


7th circuit 
Illinois (eastern) 


* 
Court of oe (7th)... 
Sth circuit 


et et 


North Dakota 
South Dakota--.-.......... Beck 


39805—59—_9 
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STUDY OF THE OPERATIONS OF UNITED STATES COURTS 


Listed by districts of origin and judges contributing service—Continued 


Judges serving 
in other 
districts 


Contributing district District visited 


Yankwich.....| Arizona. 

Alaska, 3d division 
Tolin__.......| Alaska, 4th division 
Mathes__._...} California, northern 


California, northern 
jo” ania, eastern 
California, southern. 
Washington, western... 
an southern 


Mississippi, southern___- 
California, northern 


Oreg 

iicabe. 3d division 

Alaska, 4th division 

California, northern 
Court of appeals (9th) ._-- 


10th circuit 
Oklahoma (northern) 


Oklahoma (eastern) 
Oklahoma (western) 


sens northern 


California, northern 
Kansas 


District of Columbia 
Colorado 


Oklahoma, northern__.. 
Colorado. 


Court of Customs and 
Patent Appeals. 


wo} 8 


— eRe =e mb tt et et et oe et et 


me to 


Actual number of 
days spent on 
assignment from 
arrival to departure 


Total) Within) Outside 
circuit | circuit 
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Exaisir 4B 


Amount oF Time Spent By VisitING JupGEs 1n District Courts, 
FiscaL YwarR 1958 


Listed by districts visited 


Actual number of days spent 
on assignment from arrival 
to departure 

Visiting judge and origin 
By judges| By judges 
from from 


within | outsidé 
circuit circuit 


Total 
1, 608 


bt ssid (court of appeals 
st)). 

Delehant (Nebraska) 

Maris (court of appeals (3d)) 
Gignoux (Maine) 

Delehant (Nebraska) 


Woodbury (court of appeals 
(1st)). 


ee 


= 
i | 


Martin (court of appeals 
(6th)). 
= (court of appeals 


(2d)). 
Ryan (New York i Gan’ 
Swan (court of appeals (2d))- 


Reeves (Missouri, western). 


Bootle (Georgia, middle) ___. 
Wright (Louisiana, eastern). 
Hunter (Louisiana, west- 


ern). 

“ae (California, north- 
ern)... 4 

MarEny (California, north- 
ern), ; 

Burke (New York, western) - 

Hand (court of appeals (2d)). 


New York (eastern) 
Wew York (southern) 


ee as oo et et et dt et et _ 


—— 


Pennsylvania (eastern 
- ¢ ) Clark (idaho) 
Wham (Illinois, eastern) - . .- 
Leahy ( ware) 
Watson (Pennsylvania, 
middle). 


Clary (Pennsylvania, east- 


ern). 
Biggs (court of appeals (3d))_ 
oD) (court of ap 
Maris (court of appeals 
(3d)). 
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STUDY OF THE OPERATIONS OF UNITED STATES COURTS 


Listed by districts visited—Continued 





5th circuit. --.-----+--------------- 





District visited Visiting judge and origin 





Hoffman (Virginia, eastern). 
Stanley (North Carolina, 


mid * 

(North Carolina, 
middle). 
Warlick (North Carolina, 
western). 
Boreman (West Virginia, 
northern). 


Bryan (Virginia, eastern) --. 
Barksdale (Virginia, west- 


ern). 
Thompson (Virginia, west- 
ern). 


North Carolina (middle). -.---- 


North Carolina (western)...... 
South Carolina (eastern) -..... 


Wyche (South Carolina, 
western). 
SouthjCarolina (western)......)...~-.----.-----.---..--...... 


West Virginia (northern) -_..._. 


ee 


— (Oklahoma, west- 
ern). 
Barksdale (Virginia, west- 


ern). 
Warlick (North Carolina, 
ern). 


Virginia (eastern). .........- 22 


Johnson ( middle) _ 
—_ ret south- 
erm), 


Grooms (Alabama, north- 


ern). 
Rives (court of appeals 
(5th)). 


Alabama (northein)........... 


Alabama’ (middile)............. 


Alabama (southern)_.......... 


Georgia (northern). --..-...-.- 


Wyche (South Carolina, 
western). 

— (court of appeals 
Lynne (Alabama, northern) - 

Carswell (Florida, northern) - 

“johnson (Alabama, middle). 

Boldt (W » west- 


ern). 

Reeves (Missouri, western) - 

Dawkins, Junior ( S 
ana, western). 

Dawkins, Senior (Louisi- 
ana, western), 


Florida (southern) ........-.... 


Mississippi (southern) ...-.--.- 


ana, W' 


ee 


et et et 


od 
~ 





Actual number of days spent 
on assignment from arrival 
to departure 


ee ca lil ai 





STUDY OF THE OPERATIONS OF UNITED STATES COURTS 


Listed by districts visited—Continued 


District visited Visiting judge and origin 
Ce i enn eccb iden itishsecncdasoaaba 
Michigen (cngberti.. ....dsgnce)sc-ccnulak- beens 
Kent (Michigan, western) -_. 
Martin (court of appeals 
(6th)). 
Diiohigem (ywestem):, ......i.-]..-. depen deel een 
Stewart (court of appeals 
(6th)). 
Olaio : GapIROEIR) i hls wn neni bcs nnn kteeieern niente 
O’Sullivan (Michigan, east- 
ern), 
ee Bd as 
Miller (Tennessee, middle) .. 
Cecil (Ohio, southern) - -.... 
Martin (court of appeals 
(6th)). 
TU I ai ti iat een ein eile aie ee 
Fie Caer Ge ihn ee sks Sechn batts ccc onecoceoteataletvass 
Nordbye (Minnesota)... .... 
Tiinels Gunther 6. ccisitasiiccle <téhbisncntaintaiene>-aadiabe 


FenS inns Apew thas Soin bis i det cack eeeien 
Wisconsin (eastern) 





the Chrowtl,, apie iin sided cd) kde cdeneaeeawee 
Aan CI sa -ccesthirecet cin snc cncisies etnicmenianten Gok. al 
Davies (North Dakota) -_-___- 
eapat (Missouri, eastern) -- 
Miller (Arkansas, western) .. 
Robinson (Nebraska) . ....-- 
lowe (nertirn).............|_...... setae eeetee 
Beck (South Dakota) ....... 
Jeti GARR i seciceciniisccecneieeeitatiaainna snes natant iedidotgea 
Graven (lowa, northern) _._- 
Delehant (Nebraska) _-_.._.- 
REIS sick ncih st ecccecuiicigaccill nine Min ans etit inal tins each 
Robinson (Nebraska). ..-._- 
ORT UES TI ahi ccicciino- nisl tnecnasabhelienescenm abba 
Devitt (Minnesota) _....._-- 
GU CO phtiediins jaceusciiphwenilccoscdnensantnenene 
REI g ccccnicccpehpennwcrpiaabncugeiecinentneeiiimemaated 
Chambers (court of appeals 
(9th)). 
Yankwich (California, 
southern). 
Oaltiitints Cnortioet). «nn ctecakns anni penenienaiaabieees 
Murphy (New York, south- 
ern). 
Ryan (New York, southern). 
Clark (Idaho)............... 
I. Kaufman (New York, 
southern). 
Ritter (Utah)............... 
Wiig (Hawaii)............... 


Sweeney (Massachusetts) - -- 

Lindberg (Washington, 
western). 

Vaught (Oklahoma, west- 


ern). 
MeLoughlin (Hawaii)....... 
a (California, south- 
ern). 
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Actual number of days spent 
on assignment from arrival 
Number to departure 
of visits 
iting By judges| By judges 
visit y judges| By ju 
judges Total from from 
within | outside 
circuit circuit 
7 99 9D Jiensiin sit 
2 37 , i 
1 5 | RRSVERS 
1 32 ees niceais 
1 9 DP nduensuenia 
1 4 a nsnadern 
1 6 
1 6 
3 47 
1 6 
1 1 
1 40 
6 22 19 3 
1 OS dic ciens 3 
1 Shiv akaddaee 3 
2 5 Diss 
1 4 i essamiidiicanee 
1 1 2 a ee 
1 5 Se ahiechhesninsckts 
1 5 Siete eet aninaen 
2 9 © Reianktsse 
1 5 Bitasscceasikl 
1 4 EE tiecielnninides 
4 244 IE tecitncne 
4 95 OE cctmeianith 
1 31 ar Echadbemees 
1 38 We Foncseastcn 
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Listed by districts visited—Continued 


District visited 





9th circuit—Continued 


California (southern). -.......-- 


RIG: GRD) acccckcpcee-nnanaoe 


Ee sat sa denn ccnnennis 


Re iid a ce ae as: 


Okjahoma (eastern). ........- 


| Healy 





Visiting judge and origin 


| I. Kaufman (New York, 


southern). 
Foley (Nevada)...-.-.-..-...- 
East (Oregon) .............-- 
Bicks (New York, southern) 
Solomon (Oregon)-...--.-.--- 
Reeves (Missouri, western)- 
Wham (Hlinois, eastern) - -.- 


(court of appeals 
(9th)). 
Murphy (California, north- 
ern). 
“Halbert (California, north-— 
ern). 
“McLaughlin (Hawaii). ____- 


Taylor (Idaho).-_........--.. 
Boldt (Washington, west- 


ern). 
Mathes (California, south- 
ern). 
“Solomon (Oregon).....-.---- 
Ryan (New York, southern) - 
“Lemon (court of appeals 
(9th)). 
Harrison (California, south- 
ern). 
“Murphy (New York, south- 
ern). 


| McLaughlin (Hawaii). ____- 


Westover (California, south- 
ern). 
“Tolin (California, southern) - 
McLaughlin (Hawaii) - --_-- 


Savage (Oklahoma, north- 


ern). 
Rice (Oklahoma, eastern) _-- 
Breitenstein (court of ap- 
peals (10th)). 
Kerr (Wyoming) _.......-.-- 
Christenson (Utah) -....--.-- 
Huxman (court of appeals 
(10th)). 
Kerr (Wyoming) -_.....------ 


| Rizley (Oklahoma, western) - 


a (Oklahoma, north- 
ern). 

Rice (Oklahoma, eastern) -.- 
Savage (Oklahoma, nortb- 


ern). 
Bitter (Utan).......-<..--nss 


—— (Oklahoma, west- 

ern). 

Rice (Oklaboma, eastern) - -- 

Murrah (court of appeals 
(10th)). 

“Kerr (Wyoming)....------_- 

Rizley (Oklahoma, western) - 





——$——$—$—_——S|$ | | —__—____— 


ht mt ee eee = BD et et ee al 


es 


_ 


OD et et oe eee eae Cee oO 


en ee 





STUDY OF THE OPERATIONS OF UNITED STATES COURTS 





Actual number of days spent 
on assignment from arrival 
to departure 





Oo 
a 


aSo8 Sea 





Due | 


STUDY OF THE OPERATIONS OF UNITED STATES CoURTS 125 


Listed by districts visited—Continued 


Actual number of days spent 
on assignment from arrival 
Number to departure 
of visits 


District visited Visiting judge and origin | made by 
visiting By judges BY, Judges 

















judges Total from 
within outdile 
circuit circuit 
10th cireuit—Continued 
je ae ee 1 7 1b -bnnqveue 
Pickett (court of appeals 1 7 2. 6th tincwee 
(10th)). 
TOGIANE, OF CII iia, sicthene cine inenin eins dtantanmmiateiaain atiiteath 4 BOE: La iccsenmony oo 205 
Wilkin (Ohio, northern) - __- 1 ba 10 
Martin (court of appeals 1 MLR 44 
(6th)). 
Jackson (Customs and Pat- 1 | ENG focoicenae 113 
ent Appeals). 
Christenson (Utah) -_-.....--- 1 Aww 38 
Exnuisit 5 


NOTES ON FEDERAL JUDICIAL STATISTICS 


One objective of the creation of the Administrative Office in 1939 was the 
establishment of a system of statistics which would furnish up to date information 
with reference to the currency of the Federal courts and point out the places of 
docket congestion and the cause of it. While full and accurate information was 
available each year in the annual reports of the Attorney General, and presiding 
judges of individual courts reported annually to their senior circuit judges before 
the meeting of the Judicial Conference in Washington, this system had not realized 
the full potentialities of a complete report of the business of the individual Federal 
courts. Therefore, the Administrative Office Act provided for: 

1. Quarterly reports of the judicial business to the circuit councils. 
2. Annual reports to the Judicial Conference and to Congress. 

The clerks were required by the act to furnish statistical information requested 
by the director and the circuit councils were given supervisory power over the 
administration of the business—but not over the decisions—of the district courts. 

The creation by the Administrative Office Act of the circuit councils, consisting 
of the members of each court of appeals, with the power and the duty to direct 
the administrative work of the district courts was an important step in imple- 
menting the unification of the Federal judicial system and making the statistical 
reports useful, 

he statistical forms and methods uséd by the Department of Justice were 
taken over by the Administrative Office and elaborated and have continued to 
be used with some additions since that time. 


REPORT ON CASES UNDER ADVISEMENT 


One of the first additions was a quarterly request to each district judge for a 
report on cases held under advisement more than 30 days. A similar request by 
the chief justice of the Supreme Court of Pennsylvania had reduced delays in that 
State. The query was authorized by the Judicial Conference at its first meeting 
after the Administrative Office had been set up ! and the results were gratifying. 
The reports from the judges have been classified and included in the quarterly 
reports to the circuit councils and for the last several years to all judges in the 
circuit. Even with an increase in the number of district judges, the number of 
cases under advisement has decreased markedly and the cooperation of the judges 


has been so complete that close to 100 percent of the district judges report each 
quarter. 


1 Report of the Judicial Conference of Senior Circuit — and Annual Report of the Director of the 
Administrative Office of the United States Courts, 1940, p. 1 
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This report is in four parts, as follows: 

1. The titles and docket numbers of cases, motions, or other matters pend- 
ing at the end of each quarter, which on that date had been held under advise- 
ment more than 30 days but not more than 60 days. Any matter submitted 
on briefs should be reported if final briefs were filed more than 30 days before 
the above date. 

A ease is regarded as under advisement, for this pur , after it has been fully 
submitted, and, if briefs have been called for, after final briefs have been filed. 

It is not regarded as under advisement when decision is being postponed on 
request of counsel for all parties, as, for example, when compromise is being dis- 
cussed; or when the court is awaiting the handing down by another court of a 
controlling opinion; or when consideration or decision by the court is being re- 
served for some other reason which appears to make postponement acceptable 
to all litigants involved. 

2. The titles, docket numbers, dates of submission and such explanation 
as you wish to include in reference to cases, motions or other matters pending 
at the end of each quarter, which on that date had been held under advisement 
for more than 60.days. The Committee on Judicial Statistics has requested 
the Administrative Office to stress the value of explanatory reasons in these 
cases. 

These two inquiries serve the duplicate purpose of requiring the district judges 
to review the status of their cases under advisement at the end of each quarterly 
period of the year and bringing to the attention of the circuit council situations 
where a particular judge appears to be overloaded with matters under submission 
or has some undecided cases or motions in which there have been considerable 
delays. At its regular meeting in September 1951, the Judicial Conference took 
the following action with reference to cases of this kind: 

‘*The Conference directed that whenever a case or motion is held under advise- 
ment for more than 6 months, the matter be brought to the attention of the judicial 
councils of the respective circuits involved with the view of expediting the dis- 
position thereof insofar as possible.” 

3. The titles and docket numbers of cases, motions or other matters which 
had been awaiting filing of briefs, drafts of findings or conclusions by counsel, 
transcript of evidence or oral argument more than 60 days at the end of 
each quarter, but in which decision on that day still awaited such action, 
with details as to dates of hearings and times when briefs were due or other 
action by counsel was to be taken. 

The purpose of this inquiry is to call to the attention of the judge and the 
circuit council those cases in which more than 60 days has elapsed since the hearing 
of the case but in which further action is held up pending the filing of briefs, the 
completion of the transcript of evidence, the holding of further oral argument or 
the presentation of other documents or evidence which will aid the judge in the 
final disposition of the case. It is realized that in many instances delays of more 
than 60 days will occur after the trial or hearing before the case is ready for 
decision and consequently the reports made by the Administrative Office from 
the information furnished by the judges inleude only those cases where the delay 
has amounted to 6 months or more. 

4. The titles, docket numbers and dates of the orders of reference in all 
cases where references have been made to masters in which masters’ report 
had not been filed at the end of each quarter, and in which on that date, 
the order of reference was more than 90 days old, with any comment as to 
the nature of the reference or the reason for its nondisposition which you 
wish to include. This report may be made by simply forwarding to this 
office a duplicate copy of information furnished by the master. 

This inquiry is made to stimulate action on the part of the master to whom 
references have been made. Usually the district judge writes to each master, 
who has a pending reference more than 90 days old, and asks him for a short report, 
a copy of which is sent to the Administrative Office. 


CIVIL CASES BEGUN AND TERMINATED 


Each month each district court clerk sends in to the Administrative Office 
an individual report (J.S. 5)? on a 3% by 7% I.B.M. card for each civil case filed 
in his court during the month and another card (J.S. 6) for each civil case termi- 
nated during the month. Samples of these cards are attached. The J.S. 5 sets 
forth the style and docket number of the case, the nature of suit and basis of 


2 This is the designation of the form. J.S, stands for “judicial statistics.” 
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jurisdiction and the J.S. 6, the method of disposition, the procedural steps taken 
and the nature and amount of the judgment. When these cards are received, they 
are punched in accordance with a code to reproduce the information they contain 
and eventually the filing and termination cards for each case are matehed 
mechanically and a new card is punched combining the information on both to 
give a complete history of the case. 

Similar information on criminal cases is given on J.S. 2 and J.S. 3 forms sent 
in monthly. A J.S. 2 sent in for each case filed and lists the defendants by name 
and the nature of the indictment or information. A J.8. 3 termination card is sent 
in for each defendant disposed of showing the plea entered, the procedural progress 
and the sentence or other disposition. The case remains pending in the Adminis- 
trative Office files until all defendants listed on the J.S. 2 card for that case have 
been disposed of. A sample of the J.S. 2 and J.S. 3 cards is also attached. 

By this method a record is maintained in the Administrative Office, not only 
of the number and kind of cases filed in every district during every quarter and 
every year but also there is at all times a pending file showing cases on hand and 
awaiting disposition. This pending list can also be broken down to show the 
age and nature of suit of the undisposed of cases. 

While the terminated cards identify the trials and give their dates and dura- 
tion, they do not offer current information about trials because often cases are not 
terminated until months after trial. Therefore, another monthly form called 
the trial report (J.S. 10, sample attached) is sent in to show the number, piace, 
and kind of trials during the month, the judge who presided, and the duration and 
the number of pretrials. This report is a current index of an important part of the 
courtwork and is useful provided it is fully understood that it does not attempt 
to reflect all or even a major part of the work of a district judge. Studies by the 
Administrative Office indicate that official work in chambers requires on the aver- 
age half again as much time of the judge as work in court. And the trial reports 
do not attempt to cover all work in court, only actual contested trials in which 
evidence is introduced. This does not include any time spent in hearing motions, 
bankruptcy appeals, arguments on masters’ reports, cases heard on agreed state- 
ments of facts, pleas and sentences in criminal cases and many other time-consum- 
ing matters. District judges and particularly chief judges of a district may find 
it useful to have the clerk furnish a copy of this report to them as it supplies con- 
densed information of the trial activity of each judge. 

For the appellate courts there are J.8. 31 and J.S. 32, monthly card reports of 
cases filed ail tereatnaiell and quarterly reports by the clerks as to undecided cases 
heard or submitted more than 3 months before the end of the quarter, in addition 
to several yearend reports. 

Similar monthly reports of bankruptcy cases are made by the clerks and referees 
and individual card reports are submitted by probation officers for each convicted 
defendant who is put on probation. 


THE PUBLISHED REPORTS 


The flow of case tables in the annual report show appellate cases (table B—1) 
civil cases (table C—1) criminal cases (table D-1) and bankruptcy cases (table 
F-1A) filed and terminated in each court during the fiscal year, and pending at 
the beginning and end of the year. Tables C—2 and D-—2 give a national break- 
down by nature of suit or of offense of the total cases filed during the year in the 
district courts—useful mainly to show comparative trends. The information for 
individual courts is given in tables C-3 and D-3. 

The method of disposition of district court cases as a whole and not by district 
is given in tables C—-4 and D—4 which appear first in the printed report because it 
is impossible to prepare the data in time for the mimeographed report which goes 
to the members of the Judicial Conference before their regular meeting in late 
September. However, an individual table for each district is prepared and these 
are combined for the published disposition tables. 

This is an indication but by no means a full listing of the reports received by 
the Administrative Office. he total number of cards and reports received 
annually now exceeds 300,000. The scheme of the identifying letters of the 
tables is simple: the B tables relate to the courts of appeals, the C and D tables 
to civil and criminal cases respectively in the district courts, the E tables to 
probation statistics, and the F tables to bankruptcy cases. Other tables cover 
the Supreme Court (A), the special courts (G), the annual expenditures of the 
courts (H), and finally a table (X—9) showing the caseload per judge for each 
district, information which is useful but not conclusive in considering the need of 
a district for additional judgepower. 
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Of particular interest are two tables in the C series numbered C-5 and C-6, 
which show for each district the median time interval between filing and dispo- 
sition and between issue and trial for civil cases terminated after trial in the 
district. These tables are prepared from information given on the J.8. 5 and 
J.8. 6 cards. The trials for each district are listed mechanically in what is sta- 
tistically called an array with the case having the shortest interval of time from 
filing to disposition first and the one with the longest interval last and those in 
between listed in order of the length of the interval. The middle case in the 
array will have the median time interval from filing to disposition for that district. 
If there is an even number of trials the average of the intervals of the two middle 
eases is taken to find the median. The results are given separately for jury and 
for court cases in the C-5 table. The same procedure is followed to obtain the 
medians from issue to trial which appear in the C-6 table. Where there are less 
than 25 civil trials in a year, no medians are given as the results are not considered 
reliable for statistical uses, but the cases which were terminated after trial are 
divided into groups according to the time between filing and disposition in table 
5 and between issue and trial in table 6. 

While these tables are not as revealing as the figures kept by calendar com- 
missioners in several ‘‘master calendar’’ districts which show current conditions, 
they have proved exceedingly useful in indicating calendar congestion. 

In addition to annual reports, the Administrative Office is required to publish 
quarterly reports concerning the business of the Federal courts. Normally these 
are mailed out to each judge within 45 days from the end of the quarter, which 
gives only a short time after all reports are received to process them and type 
the tables. 

These quarterly reports are designed to give an up-to-date picture of the con- 
dition in each district. They constitute a report on the flow of civil, criminal, 
and bankruptcy business, with figures giving the number of cases pending at the 
beginning of the period in each district, the number filed, the number terminated, 
and the number pending at the end of the period. For the second quarterly re- 
port each year, there is a further refinement showing the types of civil and criminal 
eases filed in each district for the half-year period. In addition to this purely 
statistical report, which is accompanied by a general analysis of trends, there is 
the separate report previously mentioned which goes to the circuit and district 
judges in each circuit, summarizing the information furnished by the district 
judges of that circuit as to cases under advisement. The fourth-quarter report 
consists only of this information, as the data for the entire year published in the 
annual report gives the condition in each district as of June 30. 


THE PURPOSE OF THE REPORTS 


The general object of the reports is to give detailed information concerning the 
work of the courts. No other judicial system is known to have such complete 
information concerning the work of its individual courts. The late Chief Justice, 
Hon. Fred M. Vinson, expressed the value of such information in a speech made 
to the Conference of Chief Justices at the American Bar Association meeting in 
St. Louis in 1949 in the following words: 

“If court administration is to be placed upon a businesslike basis, it seems only 
logical that we should examine, by way of analogy, some of the practices adopted 
by successful businesses. 

“In the first place, a successful businessman employs an accountant or business 
manager who maintains the records, studies possible economies, and is able at any 
time to prepare analyses truly reflecting the financial status of the business. 

“‘A businessman knows his inventory—the nature of every item and its rate of 
turnover. Do you know the condition of your inventory: How many cases are 
before your courts, the average time required for their disposition, the causes of 
any delays? 

“A businessman knows his personnel. He keeps informed about the workload 
in each of his departments. He shifts personnel when that load is unevenly 
distributed. Are you able to maintain such a personnel policy? Or are some of 
your courts overworked, while others are overstaffed? 

“A businessman holds frequent meetings with the officers in charge of his 
various departments and operations. He studies the methods of other business- 
men and meets with them to discuss common problems, techniques and experi- 
ments. Do you hold meetings with the judges of your State to discuss the prob- 
lems which confront them and the State judicial system as a whole? 
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‘‘A businessman also keeps zealous watch over his costs. He is ever on the 
alert to obtain more effective results with the available men and equipment. If 
he decides that he needs new machinery, new methods, new locations, or expanded 
plant facilities, he presents the facts to his board of directors and requests authority 
to carry out the proposed improvement program. 

“Do you have such facts at your ready disposal? Do you know whether your 
courts are located where they are most needed and whether they are adequately 
staffed? Are you searching for ways to reduce costs? 

“Two essentials underlie the most effective administration of our judicial sys- 
tem. First, there must be some continuing organization which can gather 
statistics, make studies, conduct experiments, and generally integrate the ad- 
ministration of the various courts of the jurisdiction. Second, within each 
jurisdiction there must be frequent interchange of ideas and suggestions by judges 
representing all of the courts.” 

A chief judge of a district court who is interested in court administration will 
get similar information from his clerk so that he knows at all times the condition 
of his court. But for the chief judge of the circuit and his associates on the 
judicial council of the circuit, the reports of the Administrative Office may be 
very helpful. They are constantly being used by committees of Congress. The 
printed report of the Senate Judiciary Committee on S. 15, the omnibus judgeship 
bill recently passed by the Senate contained 163 printed pages of tables and state- 
ments furnished by the Administrative Office concerning 34 separate district courts 
and two courts of appeals. When the Judiciary Committee of the House con- 
sidered the bills introduced in the 82d Ccngress to raise the jurisdictional amount 
in diversity of citizenship cases, the Office was called on to give figures showing 
the probable effect of various proposed increases on the caseload. 

Committees of the Judicial Conference find frequent need for the statistical 
information which the Office has and it is in constant use in connection with the 
administrative duties of the Director. 

Finally, “a general function which judicial mass statistics may subserve is 
that of giving information of activities and responsibilities of the courts in his- 
torical movements or in sociological activities. Through the courts come the 
litigants who have been subjected to the executive and legislative processes of 
democracy, and the courts to a considerable extent record and mirror the impact 
of these governmental activities upon both the individual and the group. If 
correct information is to be obtained as to the effect of such impact, the courts 
are a primary source. But their utility as such has not been fully appreciated; 
and for natural reasons not so much has been done with judicial statistics for 
these objectives as along the more immediately practical lines discussed above. 
Hence this branch of the field may be considered as still in embryo. Moreover, 
the Administrative Office must serve practical governmental purposes, and pre- 
sumably must therefore put the other objectives first. Nevertheless the great 
possibilities for original work in this branch of the field, and the unique facilities 
which the division has in the way of data nowhere else available, must not be 
overlooked. Quite possibly we may need to look to scholars in educational in- 
stitutions and elsewhere to develop and interpret the material, with the division’s 
most appropriate function here that of merely supplying the basic data. But in 
any event, certain types of studies, particularly as to new and striking changes 
in current litigation resulting from world events or other causes outside the 
judicial system, are eminently proper and useful, if not necessary parts of the 
division’s activities.’’ * 

3 Report of the Committee on Judicial Statistics, 1945, pp. 7, 8. 7 Federal Bar Journal (April 1946) 293, 
295. his contains a carefully formulated statement by the committee of the background for the move- 
ment for judicial statistics in this country and its fruition in the Federal system. For a complete descrip- 
tion of the Federal system of judicial statistics see ‘Federal Judicial Statistics’” by Will Shafroth, ““Law 


and Contemporary Problems,” vol. 13 (winter 1948) g 200, and ‘Statistics for the United States Courts: 
An Indispensable Tool for Judicial Management” by William H. Speck, 38 ABA Journal (November 1942) 
971. 
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ExuHIBit 7 
Unrtrep States Districr Court, District or MassacHUsETTS 


1. Please designate by check mark in which of the following categories the 
proceeding which you have just filed belongs: 
(1) Antitrust. ( ) 
a) ‘Zee 1.) 
(3) Patent. ( ) 
(4) Trademark, unfair competition or copyright. ( ) 
(5) Public utility holding company. ( 5 
(6) Admiralty. ( ) 
(7) Contract. ) 
(8) Tort (includMg all negligence and Jones Act cases). ( ) 
(9) (No answer needed.) ) 
(10) Corporate reorganization. ( ) 
(11) Rent. 
(12) Habeas corpus. ( ) 
(13) Labor. ( ) 


(14) Miscellaneous (any other matter not falling into above categories). 


(15) Criminal. ( ) Commissioner’s case: Yes. ( ) Ne: € 3 
(16) Criminal antitrust. ( 
2. Do you know any pending case to which this is related? Yes. ( ) No. 


3. If your answer is ‘‘yes’” to the preceding question, please list below the 
number and title of such case. 


4. Has a prior action or proceeding ever been filed in this court between the 
same parties for the same cause of action: Yes. ( ) No. 


oO 








, Attorney. 





